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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agriculture Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et seq.), 
the Horse Protection Act (15 U.S.C. 1821 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seqg.), the Poultry 
Products Inspection Act (21 U.S.C. 451 et seg.) and the Virus- 
Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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AGRICULTURAL MARKETING ACT OF 1946 
COURT DECISION: 


Great WESTERN PACKING Company and Date CLarK v. UNITED STATES 
DEPARTMENT OF AGRICULTURE; JOHN BLock, as Secretary for the 
United States Department of Agriculture. (Civil Action’ No. 81- 
6011) (USDA FSQS Docket No. 9) Dismissal of Appeal 


DISCIPLINARY DECISIONS: 


Great WESTERN PackiNnG Company and DALE CuiarK. FSQS Docket 
No. 9. Removal of Stay Order. 

Hutton, Witu1aM H. I&G Docket No. 75. Decision and Order 

Kinc Meat Company. FSQS Docket No. 4. Consideration and Outer 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


*ALpoviN Dairy, Inc. AMA Docket No. M 2-71. Decision and Order 
DEAN Foops Company. AMA Docket No. M 30-4. Order Denying In- 


Seasipe Dairy CORPORATION OF EDGARTOWN, MARTHA’S VINEYARD, 
Massacuusetts. AMA Docket No. M 1-9. Order for Dismissal:<:........ 1048 
Unrtep Dairy Farmers Cooperative Association. AMA Docket No. 
M 36-9. Decision and Order 


ANIMAL QUARANTINE AND RELATED LAWS 
DISCIPLINARY DECISIONS: 


*JUNE Bowne, Inc. AQ Docket No. 5. Consent Decision 

*CoMPLAINT DISMISSED AS TO REPONDENT HILLARD L. BOWLING, JR. 

*Ross CaTtLe Company, Inc. AQ Docket No. 6. Consent Decision 

*Smitu, CLAUDE AND MELINDA. AQ Docket No. 3. Consent Decision 

SvENSEN, WiLL1AM M. VA Docket No. 22. Decision and Order 

*Van DeveENDER, Rosert “Bos” K. AQ Docket No. 1. Consent Decision 1803 


ANIMAL WELFARE ACT 
DISCIPLINARY DECISIONS: 


AEROMECH ArrLINes. AWA Docket No. 221. Consent Decision 
A.LentTapo, Antonio. AWA Docket No. 219. Consent 

AMERICAN AIRLINES, Inc. AWA Docket No. 252. Consent Decision 
Atwoop, DEANNE F. AWA Docket No. 254. Decision 

Aynes, Joun. AWA Docket No. 191. Consent 

BerHow, RANDY AND Mary. AWA Docket No. 220. Decision and Order 
Berra, JoHN Wayne. AWA Docket No. 180. Consent 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 
DISCIPLINARY DECISIONS—Cont. PAGE 


*Co.uis, Ms. Goupir, d/b/a WuirE Oak KENNEL. AWA Docket No. 138. 
Order Dismissing Complaint 

*Dau.ton, James. AWA Docket No. 184 & 222. Consent Decision 

*Heastey, JAMEs E. aND Earta M. AWA Docket No. 246. Consent De- 


*Ho.tman, Bitty R., d/b/a Rocky or Kennets. AWA Docket No. 236. 
Consent Decision 


BontraGeERr, Dixie M. AWA Docket No. 248. Consent Decision 
Brown, Rose Mariz. AWA Docket No. 212. Order Dismissing Com- 


Heatnu, Joz. AWA Docket No. 201. Consent Decision 
Hix, RicHarp and E1LteEN M. Morron d/b/a Bett County Zoo, and 


Crry or Lurxin, Texas d/b/a ELLEN Trout Zoo. AWA Docket No. 
187. Decision and Order 


Kug1st, Myrtte. AWA Docket No. 208. Order Dismissing Complaint 

McBrype, Lorraine, d/b/a CircLe R. Kennets, AWA Docket No. 228. 
Decision and Order 

Misster, JupiTH A., d/b/a Misster’s Pets & Suppiies. AWA Docket 
No. 214. Consent 

Mountray, Extsiz. AWA Docket No. 240. Consent Decision 

Outro State University, THE. AWA Docket No. 186. Consent Decision.. 

Rosinson, Ricuarp “Dick”. AWA Docket No. 190. Decision and Order. 

Soret, B. D. AWA Docket No. 196. Decision and Order 

Str. Vincent’s HospiraL AND MepicaL CENTER OF New York. AWA 
Docket No. 238. Decision and Order 

Strate University or New York. AWA Docket No. 204. Consent Deci- 


Srurt, JULIE AND ALvin. AWA Docket No. 242. Consent Decision 
Trans WorLD AIRLINES, Inc. AWA Docket No. 223. Consent Decision... 


Utica Zoo.ocicat Society, d/b/a Utica Zoo. AWA Docket No. 226. 
Consent Decision 


EGG PRODUCTS INSPECTION ACT 
COURT DECISION: 
MounrtTAINsIwE Butter & Ecc Company v. U.S. DEPARTMENT OF AGRI- 


CULTURE. (Civil Action No. 80-3898) (USDA I&G Docket No. 64) 
Opinion and Order 


*Reported in this issue. 
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FEDERAL MEAT INSPECTION ACT ;' ' PAGE 
DISCIPLINARY DECISIONS: 


Fruscione’s, Inc. FMIA Docket No. 64, PPIA Docket No. 6. Stipula- 
tion and Consent Decision 

Mixan’s ENTERPRISES, INC., d/b/a Mitan’s Smokep Meats... FMIA 
Docket No. 62. Consent 

Mitisap PackinGc Company. FMIA Docket No. 63. Consent 

WEYANDT’s AND Sons WHOLESALE Meats. FMIA Docket No. 67. Stipu- 
lation and Consent Decision 
Amendment to Stipulation and Consent Decision 


*WoLLMAN, INnc., GeorGE. FMIA Docket No. 68 & PPIA Docket No. 8. 
Stipulation and Consent Decision 


HORSE PROTECTION ACT 
COURT DECISIONS: 


PREACH FLEMING; ALBERT LEE RowLANp and C. H. Meapows; and Jog 
FLEMING v. UNITED STATES DEPARTMENT OF AGRICULTURE. Civil Ac- 
tions 81-3685, 82-3015, 82-3095. (USDA HPA Doéket Nos. 152; 107 
& 144.) Court Action 


DISCIPLINARY DECISIONS: 


Arcuer, G. B. HPA Docket No. 112. Order 
Crow.ey, CLauDE, and Steve Rees. HPA Docket No. 186. Consent as 


Dick, Ropney W., and Earnest P. Knipp. HPA Docket No. 179.'Order 
Denying Motion for Relief from Stipulation and Consent Decision .... 

Dietz, Joe H. HPA Docket No. 165. Decision and Order 

Gray, Bitty, and Mrs. C. Ray Carter. HPA Docket No. 124. Decision 


Gray, Bitty, and Larry Porgeat and BRENDA Potgeat. HPA Docket No. 
149. Order of Dismissal ‘ 

Howe t., Tommy, and Don Bain. HPA Docket No. 156: Consent Deci- 
sion with Respect to Tommy Howell 

Hupeins, Boyp. HPA Docket No. 150. Consent Decision 

Kakassy, Mike, and RatpH Henstey. HPA Docket No. 94. Consent as 


Log, GLEN D., and Junior Pierce. HPA Docket No. 181. Consent with 
Respect to Respondent Junior Pierce 

PEEBLEs, Dick, SARAH JO GREEN, and WALTER GREEN. HPA Docket 
No. 121. Consent Decision with Respect to Respondents Sarah Jo 
Green and Walter Green 
Dismissal of Complaint against Dick Peebles 

Stamper, ELpon, and Sonya STAMPER (d/b/a CHEZMYRAE WALKERS), 
and Ross H. Fox. HPA Docket No. 168. Decision and Order 
Stay Order, 
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THORNTON, RicHarp L. and Birt CaNTRELL. HPA Docket No. 125. 


Topp, Ricuarp. HPA Docket No. 139. Order 
PACKERS AND STOCKYARDS ACT, 1921 
COURT DECISIONS: 


Fort Scott SALE ComPaANny, INc., v. JoHN Harpy, Jr. Civil Action No. 
82-2389. (USDA P&S Docket No. 5855.) Memorandum and Order 
LaNnE, THomas E. and Rosert D. Lang, d/b/a LANE Bros. CATTLE Co., 

Plaintiff, Unrrep States or America, Intervenor-Plaintiff v. Gam F. 
Souter, d/b/a StockMeEN’s Livestock AucTION ComMPANy. Memo- 
randum and Order No. CV-81-86-Bu. (USDA P&SA Docket No. 
Be CG INNO yo oiciiesoscscnssessnsisusesechdcssiainistiniebstadiareoviitestaeonisess sited 
Unrtep States oF AMERICA v. PERDUE Farms, INC. and FRANKLIN P. 
Perpve. (Civil Action No. 81-6200) The certified question is an- 
swered in the affirmative and the order of the district court is af- 


Witson, Everett, d/b/a VALLEY View FARM v. RELIANCE INSURANCE 
Companies. (Civil Action No. 81-CI-0179) Plaintiff's motion for in- 
terest, overruled 

Wuson, Everett, d/b/a VALLEY View Farm v. RELIANCE INSURANCE 
CoMPANIES, a corporation (Civil Action No. 81-CI-179) Surety bond 


DISCIPLINARY DECISIONS: 


ALABAMA Pork Buyers, INc. and James T. Grapy, Sr. P&S Docket 
No. 6163. Consent Decision 

ANDERSON County Livestock Propucers, Inc. P&S Docket No. 6073. 
Decision and Order Upon Admission of Facts By Reason of Default.. 

ANDERSON, Ray F. P&S Docket*No. 6115. Consent Decision 

Arcor, Loure W., and ArGor Livestock, Inc. P&S Docket No. 6101. 


*Asprrt1a, GILBERT V. P&S Docket No. 6205. Consent Decision 

BALDWIN, RicHARD and MyrtiLe A. BALpwin. P&S Docket No. 6110. 
Consent Decision with Respect to Richard Baldwin 
Consent Decision with Respect to Myrtle A. Baldwin 

*BeLL, JERRY, Daisy ReyHER-BELL and Jim MorGan, d/b/a CLoup 
County Livestock Auction. P&S Docket No. 6194. Consent Deci- 


Berry, Rosert M., Ronatp L. Berry, Ati M. Berry, and SALAH RABA- 
BEH. P&S Docket No. 6052. Decision and Order Upon Admission of 
Facts By Reason of Default. 


Notice of Effective Date as to Robert M., Ronald L., and Ali M. 


BILLINGSLEY, JOHN. P&S Docket No. 6083. Decision and Order Upon 
Admission of Facts By Reason of Default 


*Reported in this issue. 
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Biuecrass PackinG Co., ClypE Von BERGEN, and MEtTon A. NEALE. 
P&S Docket No. 6000. Decision and Order 

Botcao, Ropney. P&S Docket No. 6134. Consent Decision 

Bosma, Jacos F., d/b/a Cuino Livestock CoMMIssION COMPANY AND 
YARDAGE. P&S Docket No. 5884. Stay Order 

Bourson Live Stock Commission CoMPANY, a corporation and Suir- 
LEY D. Powe. and Homer L. Hauscuixp, individuals. P&S Docket 
No. 6086. Consent 

Bray, MicHAgt E. d/b/a Bray Livestock. P&S Docket No. 6025. De- 


Brown, Larry J. P&S Docket No. 6061. Consent Decision 
*BUCHANAN, STANLEY. P&S Docket No. 6133. Consent Decision 
Burton Farms, INc., and Patrick MALONE. P&S Docket No. 6071. De- 


CAMBRIDGE VALLEY Livestock Market, Inc. P&S Docket No. 6150. 
Consent Decision 
Supplemental Order 

CARRINGTON Livestock SALEs, Inc. P&S Docket No. 6045. Consent De- 


CENTRAL Coast Meats, Inc., HARoLD Hasip and Harry S. Hasis. P&S 
Docket No. 6020. Decision 

CENTRAL Mississipp1 Livestock EXCHANGE, INCc., and Mitus WESLEY 
Henpry, P&S Docket No. 6188. Consent Decision 

*CHIAPPETTI PACKING ComPANY, Mike. P&S Docket No. 6106. Consent 


Cuippewa Meats, Inc. P&S Docket No. 6185. Consent Decision 
*Copy, Bitty Rex. P&S Docket No. 6210. Consent Decision 
Corsica WESTERN Srockyarps, Inc., DALE VAN Wyk, Van’s LiIvE- 
STOCK, INc. and Wituis G. Moutret. P&S Docket No. 6148. Consent 
Decision with Respect to Respondent’s Dale Van Wyk and Van’s 
1114 
D. H. DEVELOPMENT CoRPORATION d/b/a MILLIGAN PACKING CoMPANY. 
P&S Docket No. 6157. Consent Decision 1117 
Easter, Conrap C. P&S Docket No. 6096. Consent 386 
Empry Livestock Company. P&S Docket No. 6100. Consent 252 
FANNING, CHARLEY M. and KENNETH L. Fanninc. P&S Docket No. 
6126. Decision and Order Upon Admission of Facts by Reason of De- 
1449 

Farrow, Leon, KNoxke Livestock Buyers, Inc., and THomas LENz. 
P&S Docket No. 5893. Decision and Order 1397 
1483 

FAuLKTON Livestock EXCHANGE, INc., and GRANT HENKELVIG. P&S 

Docket No. 6105. Decision 
Foster, Davin (., and CLINTON Foster. P&S Docket No. 6087. Decision 553 
Fox, Ray. P&S Docket No. 6056. Consent Decision 
FuLier, THOMAS JOHN. P&S Docket No. 5566. Supplemental Order 
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HacemMan, Dona.p, S&H Hoes, Inc. and S&H Feepers, Inc. P&S 
Docket No. 5938. Decision and Order 

Hauscuiipt, Witpur. P&S Docket No. 6058. Consent Decision 

*HaZzEKAMP AND Son, Inc., Bert, and CHARLES B. Hazexamp. P&S 
Docket No. 6193. Consent Decision 

*Hicxerson, M. L., d/b/a M. L. Hickerson’s Livestock Market. P&S 
Docket No. 6114. Decision and Order Upon Admission of Facts by 
Reason of Default 

HowELt, Jr., BENJAMIN L., JosepH K. Howett, Howe.t Sates Compa- 
ny, Order Reducing Assessed Civil Penalty 
P&S Docket No. 6091. Consent Decision Regarding Benjamin L. 
Howell, Jr., Howell Sales Company and Farmville Livestock 
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Hucuston, Witu1aM C., Marion Livestock Auction, Inc., Ropert L. 
Booxout, JoHN R. Booxout, Hipa M. Booxout, CHaries E. 
Wa cu, Rosert H. AcKLEs, and BRECKENRIDGE AUCTION AND SALES 
Co. P&S Docket No. 5993. Consent as to William C. Hughston and 
Marion Livestock Auction, Inc 

Hunt, Jerry. P&S Docket No. 6121. Consent Decision 

INTERNATIONAL CATTLE COMPANY, SOUTHERN LIVESTOCK, INC., MIKE 
Tomkow, Jr., Cectt M. Yates, Sr., D.L. Crum, C. W. Baiey, and 


Decision with Respect to Cecil M. Yates, Sr 
‘‘Péfault Order with Respect to International Cattle Company 

J & L Cattie Company, Inc., and James M. Merrican. P&S Docket 
No. 6153. Consent Decision 

Jester, NEAL. P&S Docket No. 6075. Consent Decision 

JOHNSON, GEORGE E. P&S Docket No. 6055. Default 

JORDAN, Davin. P&S Docket No. 6131. Consent Decision 

K-M Company, INc., and Epwarp L. Kocu. P&S Docket No. 6175. 


Ko.rnorr, Gary. P&S Docket No. 6043. Consent 
Koza, LAwrEncE G. P&S Docket No. 6080. Consent 
Larsen, Mike d/b/a Mixe’s Catt_e Co. P&S Docket No. 6161. Consent 
isi 1390 

*LEBANON Livestock AucTION, INc. and CHARLES G. BLANKENSHIP. 

P&S.Docket No. 6156. Consent Decision 1819 
*Leg, Jack L. P&S Docket No. 6170. Decision and Order Upon Admis- 

sion of Facts by Reason of Default 
M & G Siaucuter Houss, Inc. P&S Docket No. 6122. Consent Deci- 
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*Mayuew, Vic. P&S Docket No. 6169. Decision and Order Upon Ad- 
mission of Facts by Reason of Default 

*McIntosH, Witu1AM C. and Harry. P&S Docket No. 6079. Decision 
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Consent Decision as to Allen L. Mahin 
*Decision and Order with Respect to Robert E. McKelvey Upon Ad- 
mission of Facts by Reason of Default ; 

MrtcHett, Max. P&S Docket No. 6078. Consent Decision 

*Mouina, Goria D. and Ramiro Corkitu. P&S Docket No. 6119. Con- 
sent Decision 
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Apotr. P&S Docket No. 6089. Consent 

Moopy, Larry R. d/b/a Moopy Livestock. P&S Docket No. 6077. Con- 
sent Decision 

Murpny Woot Co., Inc., Harry J. Murpuy, James D. Murpuy, Harry 
L. Murpuy, and Saran L. Murpuy. P&S Docket No. 6128. Consent 


*Oris, GRANT. P&S Docket No. 6223. Consent Decision 
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Ricky Row.ett. P&S Docket No. 6160. Consent Decision 

ParkHurst Farms, Inc., L. DARLENE PARKHURST and WiLLIAM R. 
Parkuurst P&S Docket No. 6118. Consent Decis‘on 
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Consent Decision with Respect to Jimmy Earl Brown 
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Decision and Order 
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Order Upon Admission of Facts by Reason of Default 
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Propuce Company. PACA Docket No. RD-83-295 

AGRI-PAK Frurr Co. v. A. LEvANTINO Propuce Corp. PACA Docket 


*Order Denying Motion to Reopen After Default 

Att State Packers, Inc. v. Davin W. Osporn d/b/a West Coast Con- 
nection. PACA Docket No. RD-83-193 

Amico Foops Corp. v. Arista Propuce Corp. PACA Docket No. RD- 


ANpDREws’ Sons, Sam v. SUN-GLO Wuo.esaLe Frurr & PRopucE. 
PACA Docket No. RD-83-175 
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WHOLESALE Propuce Broker. PACA Docket No. RD-83-128. Order 
Reopening After Default 

Betio-TomaToE Inc. v. TomaTogs Inc. PACA Docket No. RD-83-9 
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Biocw & Loner Inc. a/t/a Paciric Propuce Company v. WAIALUA 
Propucts Lrp. PACA Docket No. RD-83-405 
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(No. 23,056) 


In re: ALpovin Dairy, Inc., AMA Docket No. M 2-71: Decided No- 
vember 15, 1983. 


Petitioner’s records not reliable—Proper use of “book factor” to determine 
amount of milk used—No basis for petitioner’s claim of discrimination—Petition 
dismissed. 

The Judicial Officer reversed the Administrative Law Judge’s determination that 
the Market Administrator discriminated against petitioner by sending petitioner 
audit adjustments based on a “book factor” set forth in the regulations to establish 
the amount of skim milk petitioner used to make skim milk powder and condensed 
skim milk. Under the regulations, the “book factor” is used where a handler’s 
records are inadequate. The record here shows that petitioner’s records were not re- 
liable. Since the Market Administrator also applied the “book factor’ to other 
plants which had inadequate records, there is no basis for petitioner’s claim of dis- 
crimination. But even if there had been discriminaticn, petitioner cannot: complain 
if the regulations were properly applied to it. 


Gary C. Shockley, for respondent. 


Donald R. Reenstra, for petitioner. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an action initiated by petitioner on May 31, 1977, under 
§ 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. § 608c(15)(A)), ! alleging that the Market Admin- 
istrator for Milk Marketing Order No. 2 (7 CFR § 1002.1 et seq.) dis- 
criminated against petitioner by disregarding petitioner’s records 
as to the amount of skim milk petitioner used to make skim milk 
powder and condensed skim milk, and sending petitioner audit ad- 
justments during the period April 1974 through June 1976 ? based 
on a “book factor” set forth in the regulations to be used where a 
handler’s records are inadequate (7 CFR § 1002.233). The case was 
delayed for several years in order to enable petitioner to prepare 
its case. 

Following a hearing, Administrative Law Judge Dorothea A. 
Baker issued an initial decision and order on May 18, 1983, holding 
that petitioner’s records were adequate to establish the amount of 
skim milk it used to make skim milk powder and condensed skim 
milk, and that the Market Administrator erred in using the “book 


1 See generally Vetne, “Federal Marketing Order Programs,” in 1 Davidson, Agri- 
cultural Law, ch. 2 (1981 and Aug. 1983 Supp.). 

2 Petitioner also requested similar relief extending “until final determination by 
the Secretary of Agriculture or Court of Law’ (Amendment to Original Petition, at 
3). 
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factor.” However, she dismissed the petition because petitioner 
“failed to establish the dollar amount, if any, to which it would be 
entitled because of the discriminatory and unlawful disregard of its 
books and records” (Initial Decision, at 59-60). 

Both parties appealed to the Judicial Officer, to whom final ad- 
ministrative authority has been delegated to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 (7 CFR § 2.35). ® 
After a remand for the purpose of ensuring that the official De- 
partment file contains an accurate set of petitioner’s exhibits, the 
case was referred to the Judicial Officer for decision on October 21, 
1983. 

For the reasons set forth below, I affirm the Market Administra- 
tor’s determination that the “book factor” was properly applied to 
petitioner. 


RELEVANT REGULATION 


If a milk handler does not have adequate records to establish 
how much skim milk it used to make skim milk powder, the regu- 
lations establish that the handler used 11 pounds of skim milk to 
make one pound of skim milk powder. The regulations were adopt- 
ed after a rule-making hearing, and they use the same “book 
factor” applied in other milk orders (Tr. 413). 

As to the amount of skim milk used to produce one pound of con- 
densed skim milk, in the absence of adequate records, the “book 
factor” varies from 2.281 pounds to 4.105 pounds, depending on the 
percent of total solids in the mixture. 

Specifically, the regulations provide (7 CFR § 1002.233; RX 2, at 
23): 


Sec. 102.232 Weights and equivalent of condensed skim 
milk and skim milk powder. 


In the absence of information establishing the weight or 
skim milk equivalent of condensed skim milk and skim 
milk powder the following table shall be used: 


8’ The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Condensed Skim Milk 


24.5 but less than 25.5...........scseseseereees 
25.5 but less than 26.5...........sccsesessereeres 
26.5 but less than 27.5..........sscscsesereeees 
27.5 but leas than 28.5...........cccccssssssesssese 
28.5 but leas than 29.5.............ccccccccssereees 
29.5 but less than 30.5..........c.0ccsccesessoees 
30.5 but less than 31.5............scccssssssseres 
31.5 but leas than 32.5...........c.c.0c.ccccscseseeee 
82.5 but leas than 83.5...........csscccsssececsese 
83.5 but less than 34.5..............cccccscesssers 
34.5 but less than 35.5...............ccsssssssrsere 
35.5 but less than 36.5............scssesssereeee 


Skim Milk Powder 


FINDINGS OF FACT 


1. Petitioner is a handler of milk subject to the provisions of Fed- 
eral Milk Marketing Order No. 2 (7 CFR Part 1002), regulating the 
handling of milk in the New York-New Jersey marketing area. 

2. In an effort to satisfy the Market Administrator that it had 
adequate records to establish the amount of skim milk it used to 
make condensed skim milk and skim milk powder, petitioner in- 
stalled meters in the early 1970’s to measure the amount of skim 
milk used for such purposes. The meters were operational about 
75% of the time from April 1974 through June 1976 (Tr. 84). Peti- 
tioner keeps detailed records of the meter readings. 

3. In addition to relying on meters, petitioner also attempts to es- 
tablish the amount of skim milk used to make condensed skim 
milk and skim milk powder by allocating all skim milk not used in 
other products to condensed skim milk and skim milk powder. 
That is, petitioner’s records were not challenged by the Market Ad- 
ministrator, eg., as to the total amount of milk received at the 
plant, the amount of milk sold, and the amount of other products 
produced. Petitioner contends that any skim milk not otherwise ac- 
counted for was used to make condensed skim milk and skim milk 
powder. 

4. In addition to the meter records, petitioner maintains “Daily 
Summary - Batch/Mix Reports” showing, inter alia, the arnount of 
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skim milk used each day to make condensed skim milk and skim 
milk powder. 

5. The records referred to in Findings 2 and 4 above are not con- 
sistent with each other, but, rather, the meter records show that 
certain amounts of skim milk were used each day (except on days 
when such products were not produced) to make condensed skim 
milk and skim milk powder, and the daily batch reports show that 
different amounts of skim milk were used on the same days to 
make the same products. 

6. Petitioner also maintains computer print-out summaries of its 
receipts and utilization of milk, showing petitioner’s daily receipts 
and uses of milk in various ways. These summaries are inconsist- 
ent with petitioner’s meter readings, and at times with petitioner’s 
daily batch reports. The computer summaries contain frequent 
handwritten changes for which the Market Administrator’s audi- 
tors were not provided an explanation (Tr. 384-85). 

7. Petitioner's monthly reports to the Market Administrator 
were allegedly based on the computer print-out summaries, but the 
Market Administrator’s auditors found that as to some reports, one 
amount of skim milk used to produce condensed skim milk or skim 
milk powder was shown on the meter tickets, a different amount 
on the computer summaries, and a third amount on petitioner’s re- 
ports to the Market Administrator (Tr. 399, 417, 458, 465-66). 

8. The Market Administrator’s audit adjustments imposed the 
following additional obligations on petitioner (figures in parenthe- 
ses are credits to petitioner reducing its obligations) (RX 11): 


Market Administrator’s Audit Adjustments 


$ 1,036.54 
2,801.59 
7,796.44 
4,571.70 


0 
(1,088.28) 
88.89 
1,778.74 
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Market Administrator’s Audit Adjustments—Continued 


6,064.78 
1,600.00 
1,783.00 
( 218.58) 

2538.28 
( 269.34) 
( 167.89) 

295.36 


5,933.76 
( 486.10) 
281.92 
6,482.29 
4,815.14 


$48,918.53 


9. If the Market Administrator had used petitioner’s records 


(meter records when available) instead of applying the “book 
factor” to determine the amount of skim milk petitioner used to 
make condensed skim milk and skim milk powder, petitioner. would 
have had overages for many of the months in question. An overage 
is where the handler’s utilization records show that he used more 
milk than he reported receiving. In such a situation, the handler is 
billed at the Class I price for the overage. Using petitioner’s 
records as to the amount of skim milk used to produce skim milk 
powder and condensed skim milk would have resulted in additional 
obligations to be paid by petitioner about three times the amount 
in controversy. Petitioner’s additional obligations computed on the 
basis of its records (meter records when available) would have been 
as follows (RX 9; Tr. 374-80, 462-64): 


Petitioner’s Additional Obligations Based on Petitioner’s Records 


$ 13,946.55 
29,757.38 
31,472.03 

7,284.20 
15,968.80 
699.12 
2,531.34 
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Petitioner's Additional Obligations Based on Petitioner's Records— 


Continued 


10,094.36 
$166,524.80 


10. About 12 milk plants subject to Milk Marketing Order No. 2 
made skim milk powder or condensed skim milk during the period 
involved here (Tr. 447). The “book factor” was used by the Market 
Administrator as to petitioner and two other plants. It was not 
used as to the approximately nine other plants because they accu- 
rately measured the skim milk used to make skim milk powder 
and condensed skim milk with meters, scales or calibrated tanks, 
and kept accurate records as to such skim milk which were verified 
by the Market Administrator’s auditors (Tr. 448, 475). 

As to one of the two other plants to which the “book factor” was 
applied, the “book factor” was used for about two years because 
the plant had no records to substantiate the amount of skim milk 
used in skim milk powder or condensed skim milk. The plant had 
records as to the quantity of skim milk powder made, and daily op- 
erating reports showing “skim milk to the condenser and skim 
milk used into the powder” (Tr. 453; see also, Tr. 514-15), but the 
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plant had no records of metering or measuring devices showing the 
amount of skim milk that went to the condenser or into skim milk 
powder and condensed skim milk (Tr. 452-53, 514-17). The “book 
factor” was discontinued at the plant when it installed scales and 
meters (Tr. 498-99). 

The “book factor” was applied to the other plant for a period of 
about two months when its measuring device was inoperative (Tr. 
451-52, 546-57). 


CONCLUSIONS 


This is a proceeding instituted by petitioner under § 8c(15\(A) of 
the Act to review determinations made by the Market Administra- 
tor of Federal Order No. 2 as to petitioner’s obligations under the 
Order. It is well settled that the burden of proof in such a proceed- 
ing rests with the petitioner. Petitioner has the burden of proving 
that the challenged obligations are “not in accordance with law” (7 
U.S.C. § 608c(15)(A)). Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
316-17 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969); Boonville 
Farms Coop., Inc. v. Freeman, 358 F.2d 681, 682 (2d Cir. 1966); 
United States v. Mills, 315 F.2d 828, 836, 838 (4th Cir.), cert. denied, 
374 U.S. 832, 375 U.S. 819 (1963); Windham Creamery, Inc. v. Free- 
man, 230 F. Supp. 632, 635-36 (D. N.J. 1964), aff'd, 350 F.2d 978 (3d 
Cir. 1965), cert. denied, 382 U.S. 979 (1966); Bailey Farm Dairy Co. 
v. Jones, 61 F. Supp. 209, 217 (E.D. Mo. 1945), aff'd, 157 F.2d 87 (8th 
Cir.), cert. denied, 329 U.S. 788 (1946); Wawa Dairy Farms, Inc. v. 
Wickard, 56 F. Supp. 67, 70, (E.D. Pa. 1944), aff’d, 149 F.2d 860, 
862-63 (3d Cir. 1945). 

Judge Baker’s determination that petitioner’s records adequately 
establish the amount of skim milk it used to make skim milk 
powder and condensed skim milk is based in part on her evaluation 
of the demeanor of the witnesses. It is the consistent practice of the 
Judicial Officer to give great weight to the findings of fact by ad- 
ministrative law judges since they have the opportunity to see and 
hear the witnesses testify.* However, in rare cases, such as the 
present one, the Judicial Officer has reversed as to the facts, par- 


4 E.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Thornton, 
88 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979) (affirming Judge Baker’s dismissal of complaint where she accepted the testi- 
mony of respondent’s wife, respondent’s employee, and respondent’s “real good 
friend” over that of three disinterested U.S.D.A. veterinarians); In re Unionville 
Sales Co., 88 Agric. Dec. 1207, 1208-09 (1979) (remand order); Jn re National Beef 
Packing Co., 36 Agric. Dec. 1722, 1736 (1977), aff'd, 605 F.2d 1167 (10th Cir. 1979). 
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ticularly where documentary evidence or inferences to be drawn 
from the facts.are involved. 5 

In the present case, documentary and undisputed evidence estab- 
lish that petitioner’s records as to the amount of skim milk used to 
produce condensed skim milk and skim milk powder are not reli- 
able. 

Notwithstanding testimony by petitioner’s witnesses (determined 
to be credible by Judge Baker) that its records are reliable, it is un- 
disputed that petitioner’s meter records, daily batch reports and 
computer printout summaries are not consistent (Findings 2, 4-7). 
It is undisputed that the computer summaries frequently contain 
handwritten changes (Finding 6). It is undisputed that during most 
of the;months involved in this case, the monthly reports to the 
Market: Administrator filed by petitioner as to the amount of skim 
milk used to produce skim milk powder and condensed skim milk 
were not consistent with petitioner’s meter records (Findings 6 and 
7; RX 9). 

The witnesses who testified for petitioner were unable to explain 
many discrepancies in petitioner’s records. The two witnesses who 
most likely could have explained the discrepancies (Tr. 46, 57, 194, 
198-201, 280), George Wilmarth, petitioner’s plant manager, who 
was in charge of metering and reporting operations at petitioner’s 
plant, and Ed Banta, petitioner’s accountant who did the “detailed 
work on ‘the Market Administrator’s reports” (Tr. 194), were not 
called as witnesses by petitioner. 

If petitioner’s meter records had been utilized to determine the 
amount of skim milk petitioner used to make condensed skim milk 
and skim milk powder, in many months petitioner would have 
been reporting that it used substantially more milk than it re- 
ceived or had available from inventory (Finding 9; RX 9). 

Based on the documentary evidence and undisputed facts in the 
case, I am compelled to conclude that the Market Administrator 


5 E.g., In-re'Gold Bell-I&S Jersey Farms, Inc.., 37 Agric. Dec. 1836, 1847 (1978), 
aff'd, No. 78-3134 (D. N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8rd Cir. 1980); In 
re Muehlenthaler, 37 Agric. Dec. 313, 330, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 753-56 (1975), aff'd mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977). Also, see, FCC v. Allentown Broadcasting 
Co., 349 U.S. 358, 364-65 (1955); Universal Camera Corp. v. NLRB, 340 U.S. 474, 492- 
97 (1951); Federal Radio Comm'n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 
285-86 (1933); Southern Nat'l Mfg. Co. v. EPA, 470 F.2d 194, 197 (8th Cir. 1972); 
Retail, Wholesale & Dep’t Store Union v. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972); 
OKC Corp. v. FTC, 455 F.2d 1159, 1162-63 (10th Cir. 1972); Nix v. NLRB, 418 F.2d 
1001, 1008 (5th Cir. 1969); Joy Silk Mills, Inc. v. NLRB, 185 F.2d 782, 742 (D.C. Cir. 
1950), cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law Treatise (1958 & 
1970 Supp.), § 10.04. 
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properly determined that petitioner’s records are not reliable and, 
therefore, that the “book factor” set forth in the regulation was 
properly used to determine the amount of skim milk used by peti- 
tioner to produce skim milk powder and condensed skim milk 
during the period involved in this case. 

The “book factor” was not applied by the Market Administrator 
to plants that accurately measured the skim milk they used to 
make skim milk powder and condensed skim milk with meters, 
scales or calibrated tanks, and kept accurate records which were 
verified by the Market Administrator’s auditors (Finding 10). How- 
ever, the “book Factor” was applied by the Market Administrator 
to two plants other than petitioner during periods when their 
records did not adequately establish the amount of skim milk they 
used to make skim milk powder and condensed skim milk (Finding 
10). Hence there is no basis for petitioner’s claim that the Market 
Administrator discriminated against petitioner. 

But even if petitioner had been successful in demonstrating dis- 
crimination, petitioner has no basis for a modification of the 
Market Administrator’s determinations if the Market Administra- 
tor properly applied the regulatory provisions as to petitioner. As 


stated by the court in Dairymen’s League Coop. Ass’n v. Brannan, 
173 F.2d 57, 66 (2nd Cir.), cert. denied, 338 U.S. 825 (1949): 


Finally, the plaintiff complains that the administration 
of the Regulation has been unequal and inconsistent; not, 
as we understand, because it was deliberately partial, but 
because it has been wayward and vacillating. The plaintiff 
cannot, however, become the vicarious champion in its 
own interest of imperfections in the discharge of the Secre- 
tary’s duties. If he has correctly interpreted his powers in 
dealing with it, and imposed upon it no greater obligations 
than were lawful, it is no answer that others have fared 
better; any more than when burdens have been unequally 
imposed by the mistakes of courts of law. 


At some times, petitioner’s meters were admittedly not operational. 
During such times, petitioner attempted to establish the amount of 
skim milk used to make skim milk powder and condensed skim 
milk by the process of elimination. That is, petitioner knew its in- 
ventory and how much milk it received and petitioner knew how 
much milk it utilized in various other products. The skim milk not 
otherwise accounted for was attributed to skim milk powder and 
condensed skim milk (Tr. 29-33, 41, 68-69, 87-91, 322-35). However, 
such a computed or “balancing” figure is not accepted by the 
Market Administrator as reliable (Tr. 474-75). It is susceptible to 
various errors, including the error resulting from shrinkage or loss 
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at various stages from the farm to the plant, and within the plant 
(Tr. 101-04, 298, 387-88). 

Such a computed or “balancing” figure is no more reliable to the 
Market Administrator than a taxpayer’s records would be to the 
Internal Revenue Service, where the taxpayer kept records of his 
receipts and:all expenditures except for church contributions, and 
contended that any money not accounted for in his records must 
have been dropped into his church’s collection plate. 

Even if petitioner had been able to establish that its records as to 
the amount of skim milk it used to make skim milk powder and 
condensed skim milk are accurate, it would have been a Pyrrhic 
victory. That is, petitioner would have avoided the additional obli- 
gations resulting from the “book factor,” but petitioner would have 
incurred other obligations about three times greater than those 
avoided (Finding 9). 

Although petitioner cannot now be required to pay any amount 
greater than the Market Administrator’s audit adjustments (be- 
cause of the 2-year termination of obligation provision applicable 
to all Federal Milk Marketing Orders), ® in order for petitioner to 
prevail in this case, it must demonstrate that the use of its records 
results in a lesser obligation than the “book factor.” Petitioner has 
made no.such showing, and undisputed evidence establishes that 
petitioner’s obligations based on its records would have been far 
greater than petitioner's obligations using the “book factor” (Find- 
ing 9). 

Petitioner’s only evidence in opposition to respondent’s exhibit 9 
(which shows that petitioner’s adjusted obligations using its records 
would have totalled $166,524.80)7 is testimony that respondent’s 


6 The “statute of limitations” applicable to Federal Milk Marketing Orders pro- 
vides (7 CFR § 1000.6): 


§ 1000.6 Termination of obligations. 
The provisions of this section shall apply to any obligation under the order 
for the payment of money: 


(a) Except as provided in paragraphs (b) and (c) of this section, the 
obligation of any handler to pay money required to be paid under 
the terms of the order shall terminate 2 years after the last day of 
the month during which the market administrator receives the han- 
dler’s report of receipts and utilization on which such obligation is 
based, unless within such 2-year period, the market administrator 
notifies the handler in writing that such money is due and payable. 

7 Respondent’s exhibit 9 is based on respondent’s meter records, to the extent 
they were available (Tr. 374-80, 462-64). The meter records would be the logical 
records to use, if any of petitioner’s records were to be used, since petitioner in- 

Continued 





ALDOVIN DAIRY, INC. 
Volume 42 Number 8 


price figures on the exhibit are about 17¢ (i.e., about 2%) too high 
(Tr. 420-22). Reducing respondent’s computation by 2% would still 
leave petitioner’s adjusted obligations based on its records about 
three times larger than the amount in controversy here. 

One final controversy between the parties should be mentioned. 
Petitioner argues that it is entitled to relief from April 1974 until 
September 1978. Respondent contends that the period involved in 
controversy is from April 1974 through June 1976. Since (i) the 
amended petition asks for relief extending “until final determina- 
tion by the Secretary of Agriculture or Court of Law’ (Amendment 
to Original Petition, at 3), (ii) the same issue is involved as to all 
months in controversy, i.e., whether the Market Administrator im- 
properly disregarded petitioner’s records, and (iii) the parties 
agreed that evidence as to the petitioner’s records during repre- 
sentative months could be used to determine the reliability of peti- 
tioner’s records during other months, if the petitioner had pre- 
vailed with respect to the time period specifically alleged (April 
1974 through June 1976), I would have afforded petitioner an op- 
portunity to present further evidence as to the months subsequent 
to June 1976 if the Market Administrator and petitioner could not 
agree on the relief warranted. However, this matter is moot since 
petitioner has failed to prevail with respect to the time period spe- 
cifically alleged in the petition and amended petition. 

For the foregoing reasons, the petition and amended petition 
should be dismissed. 


ORDER 


The relief requested by petitioner is denied and the petition and 
amended petition are dismissed on the merits. 


stalled the meters for the specific purpose of determining the amount of skim milk 
it used in skim milk powder and condensed skim milk. However, if any of petition- 
er’s other records kept in the regular course of its business would have resulted in 
greater obligations, I would have used the records for each month resulting in the 
greatest obligation for that month. That is, where a milk handler keeps two or three 
sets of records, each purporting to reflect its actual activities for a month, I would 
use the records most disadvantageous to the handler in determining its obligations 
based on its records. 
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(No. 23,057) 


In re: CLAUDE SMITH and ME.inpA Situ. A.Q. Docket No. 3. 
Decided October 31, 1983. 


Interstate movement of livestock—Civil penalty—Consent. 


Kris H. Ihkejiri, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111, 120 and § 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Claude Smith and Melinda Smith, 
respondents, violated the Act and regulations promulgated there- 
under (9 CFR § 78.1 et seq.) The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents specifically admit that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waive any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ents in connection with this proceeding. 


FINDINGS OF FACT 


1. Claude Smith, respondent, is an individual whose mailing ad- 
dress is Lebo Route, Box 113, West Plains, Missouri 65775. 





ROBERT K. VAN DEVENDER, 
Volume 42 Number 8 


3. On or about April 30, 1983, the respondents moved or caused 
to be moved interstate from Athens, Texas to St. Louis, Missouri, 
13 sows and boars. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following:order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


Each respondent is assessed a civil penalty of five hundred dol- 
lars ($500). Each respondent shall send a certified check or money 
order for $500, payable to the “Treasurer of the United States”, to 
Kris H. Ikejiri, Office of the General Counsel, Rm. 2422 So. Bldg., 
United States Department of Agriculture, Washington, D.C. 20250, 
within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondents. 


(No. 23,058) 


In re: RoBert “Bos” K. VAN DEvVENDER. A.Q. Docket No. (1. Decided 
November 1, 1983 


Interstate movement of livestock—Civil Penalty—Consent. 


Kris H. Ikejiri, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111, 120 and § 122) by a com- 
plaint filed by the Administrator of the Animal and Plant. Health 
Inspection Service alleging that Robert “Bob” K. Van Devender, re- 
spondent, violated the Act and regulations promulgated thereunder 
(9 CFR § 78.1 et seq.) The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
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risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Finding of Facts set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Robert “Bob” K. Van Devender, respondent, is an individual 
whose mailing address is Route 4, Box 101, Dekalb, Mississippi 


29328. 
2. On or about March 10, 1983, the respondent moved one (1) cow 
interstate from Dekalb, Mississippi to Livingston, Alabama. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250) which shall be payable to the, “Treasurer of the 
United States” by certified check or money order, and shall be for- 
warded to Kris H. Ikejiri, Office of the General Counsel, Room 2422 
So. Bldg., United States Department of Agriculture, Washington, 
D.C. 20250, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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(No. 23,059) 


In re: Ross CattLE Company, Inc. A.Q. Docket No. 6. Decided De- 
cember 1, 1983. 


Interstate movement of livestock—Civil Penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Ross Cattle Company, Inc., respondent, 
violated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seg.) The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Finding of Facts set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq,) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Ross Cattle Company, Inc., is a corporation incorporated under 
the laws of the State of Mississippi and having its principal place 
of business in the State of Mississippi. Respondent is engaged in 
livestock dealing and uses order buyers to make livestock pur- 
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chases and shipping arrangements in various states. Respondent’s 
mailing address is P.O. Box 121, Terry, Mississippi 39170. 

2. On or about January 21, 1983, the respondent moved at least 
10 cows interstate from Terry, Mississippi to Valentine, Nebraska. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the, “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Jaru Ruley, Office of the General Counsel, Room 2422 So. Bldg., 
United States Department of Agriculture, Washington, D.C. 20250, 
within thirty (80) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


(No. 23,060) 


In re: JUNE Bow.uina, Inc. A.Q. Docket No. 5. Decided December 
13, 1983. 


Interstate movement of livestock—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that June Bowling, Inc., respondent, violated 
the Act and regulations promulgated thereunder (9 CFR § 78.1 et 
seg.) The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
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retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Finding of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waives any action against the United States Department of 
Agriculture under the EqualAccess to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. June Bowling, Inc., is a corporation incorporated under the 


laws of the State of Florida, having its principal place of business 
in the State of Florida. Respondent is engaged in the business of 
selling livestock for movement intrastate and interstate. Respond- 
ent’s mailing address is 239 E. Tarpon Blvd., Port Charolotte, Flori- 
da 33952. 

2. On or about January 21, 1983, the respondent delivered at 
least 10 cows for interstate movement from Indiantown, Florida to 
Terry, Mississippi. 

CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and shall be forwarded 
to Jaru Ruley, Office of the General Counsel, Room 2422 So. Bldg., 
United States Department of Agriculture, Washington, D.C. 20250, 
within thirty (30) days from the effective date of this order. 
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This order shall become effective on the day upon which service 
of this order is made upon respondent. 


(No. 23,061) 


In re: JuNE Bow ine, Inc., and Hituiarp L. Bow.ina, Jr. A.Q. 
Docket No. 5. Order Issued December 22, 1983. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 
COMPLAINT DISMISSED AS TO RESPONDENT HILLIARD L. BOWLING, JR. 


By Motion filed December 21, 1983, the Complainant moved for 
the Dismissal of the Complaint as the Respondent Hilliard L. Bowl- 
ing, Jr. Said Motion is hereby granted and the Complaint as the 
Respondent Hilliard L. Bowling, Jr. is dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 23,062) 


In re: JAMES DAu.tToN. A.W.A. Docket Nos. 184 and 222. Decided 
November 8, 1983. 


License—Regulations and standards, cease and desist from violating—Consent. 


Donald A. Tracy, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


These proceedings were instituted under the Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seg.) by complaints filed by the 
Animal and Plant Health Inspection Service, (APHIS) United 
States Department of Agriculture, alleging that the respondent has 
violated the Act and regulations. This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice Govern- 
ing Formal Adjudicatory Proceedings Instituted by the Secretary 
under Various Statutes (7 CFR 1.138). 

The respondent admits the jurisdictional allegations of the com- 


plaints, specifically admits that the Secretary has jurisdiction in 
these matters, and consents and agrees for the purpose of settling 
these proceedings to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, James Daulton, is an individual whose address is 
8585 State Route 61, Galion, Ohio 44833. 

2. At all times covered in the complaints against respondent, re- 
spondent was licensed under the Act as a Class A dealer. 

3. APHIS inspectors found aspects of the respondent’s facilities 
that failed the meet minimum standards. 

4, Respondent’s license has not been renewed. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged 
in the complaints and the parties having agreed to the entry of this 
decision without further procedure, such decision will be entered. 
Incorporated herein is “Explanation of pes Consent seein” 
filed November 4, 1983. 


ORDER 


Respondent may apply for a new license under the Animal Wel- 
fare Act on November 1, 1983 or thereafter. A license will then be 
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issued if respondent has demonstrated compliance with the Act 
and all of the standards and regulations thereunder in accord with 
9 CFR 2.1, 2, 3, and 4. 

Complainant agrees not to prosecute respondent on a charge of 
selling without a license for any sales occurring on or before Octo- 
ber 1, 1983. 

Respondent and his agents and employees, directly or indirectly 
through any corporate or other device, shall conform with the 
Animal Welfare Act as amended and the regulations and standards 
issued thereunder. Respondent will cease and desist from any viola- 
tion thereof. 

This order shall have the same force and effect as if entered pur- 
suant to full hearing and shall be final upon issuance and effective 
upon service of the decision upon respondent. 


EXPLANATION OF PROPOSED CONSENT DECISION 


On November 1, 1983, Judge Baker filed a notice cancelling the 
hearing in this matter and requested an explanation of the hand- 
written phrase, “other than hobby” on the proposed consent deci- 
sion. 

Respondent put that phrase on the decision. Respondent told 
complainant’s attorney that he was seeking to clarify, in the deci- 
sion, that he would not be barred from selling his guinea pigs di- 
rectly to individuals for hobby or pet use. Complainant agrees with 
this explanation, provided such sales comply with the provisions of 
the Act; that is - sales to individuals only and amounting to no 
more than $500 gross per year. Respondent stated that he under- 
stands this provision of the Act. 


(No. 23,063) 


In re: Ms. Gotpte Cotuins d/b/a Wuite Oak KENNEL. AWA Docket 
No. 188. Order issued November 21, 1983. 


Order issued by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


Complainant’s counsel moves that the Complaint be dismissed 
because Respondent has died. 

IT SHOULD BE AND HEREBY IS ORDERED that the Com- 
plaint filed June 12, 1980, is dismissed. 
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(No. 23,064) 


In re: Bitty R. Hotman, d/b/a Rocky or KENNELS. AWA Docket 
No. 236. Decided December 12, 1983. 


License suspended—Cease and desist from violating the Act—Consent. 


Robert A. Ertman, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act. A complaint 
issued by the Administrator of the Animal and Plant Health In- 
spection Service pursuant to the Act and the applicable Rules of 
Practice was served upon respondent. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 
CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 


allegations of the complaint, and waives hearing and further proce- 
dure herein. Complainant and respondent consent to the issuance 
of the following order: 


ORDER 


Respondent’s license as a dealer under the Act is suspended for a 
period of 14 days, from November 9, 1983, to November 22, 1983, 
inclusive and respondent is ordered to cease and desist from viola- 
tions of the Act. 

This order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondent. 


(No. 23,065) 


In re: James E. HEASLEY and Earta M. Heastey. AWA Docket No. 
246. Decided December 30, 1983. 


Exhibitor—License—Consent. 


Gregory Cooper, for complainant. 
Respondents, pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et seg.), hereinafter referred to as the Act, and the regulations 
and standards issued pursuant to the Act. It was instituted by a 
complaint filed on May 5, 1983, by the Acting Administrator, 
Animal and Plant Health Inspection Service, pursuant to the Act 
and the applicable Rules of Practice (7 CFR 1.133(b\(1)). This deci- 
sion is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 

The respondents specifically admit the jurisdictional allegations 
of the complaint, but neither admit nor deny the remaining allega- 
tions of the complaint. The respondents waive the right to a hear- 
ing and any further procedures in this matter. The parties consent 
to the issuance of this decision for the purpose of settling this pro- 
ceeding. 


FINDINGS OF FACT 


1. James E. Heasley and Earla M. Heasley, hereinafter referred 


to as the respondents, are partners doing business as Heasley’s 
Trading Post, whose address is R.D. 1, Lewis Run, Pennsylvania 
16738. 


2. Respondents are now, and at all times material herein were, 
engaged in business at the above address as a exhibitor within the 
meaning of section 2 of the Act (7 U.S.C. 2132), exhibiting four deer 
to the public for compensation. 


CONCLUSIONS 


Inasmuch as the respondents have admitted the jurisdictional al- 
legations of the complaint and the parties have agreed to the provi- 
sions set forth in the following Order in disposition of this proceed- 
ing, such Order will be issued. 


ORDER 


Respondents, their agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
exhibiting, buying, selling, transporting, or offering for transporta- 
tion any animals in commerce without having a valid and effective 
license as required by the Act and the regulations and the stand- 
ards thereunder. 
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This decision shall have the same force and effect as a decision 
entered after a full hearing and shall be effective upon service on 
the respondents. 





FEDERAL MEAT INSPECTION 
Volume 42 Number 8 


(No. 23,066) 


In re: GEORGE WoLLMAN, INc. FMIA Docket No. 68, PPIA Docket 
No. 8. Decided December 22, 1983. 


U.S. District Court misdemeanor convictions—Withdrawal and denial of inspec- 
tion services—Consent. 

Kris H. Tkejiri, for complainant. 

Arthur E. Dennis, Philadelphia, Pennsylvania, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. § 601 et seg.), hereinafter referred to as the 
FMIA, and the applicable Rules of Practice (9 CFR 335.1 et seq.) 
and the Poultry Products Inspection Act, as amended (21 U.S.C. 
§ 451 et seg.), and the applicable Rules of Practice (9 CFR 381.230 et 
seq.), to withdraw federal meat and poultry products inspection 
services from George Wollman, Inc., hereinafter referred to as re- 
spondent. This proceeding was commenced by a complaint filed by 
the Administrator of the Food Safety and Inspection Service, 
United States Department of Agriculture, who is responsible for 
the administration of the FMIA and the PPIA. The parties have 
agreed that this proceeding should be terminated by entry of the 
Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of 
this consent Decision, respondent admits all of the jurisdictional al- 
legations of the complaint, admits the Findings of Fact, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 
and 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision. 

2. The respondent waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent, at all times material, was a company which oper- 
ated a meat and poultry processing establishment in Westville, 
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New Jersey, and was a recipient of inspection services under Title I 
of the FMIA and under the PPIA. The respondent’s mailing ad- 
dress is Walnut Street and Harvard Avenue, Westville, New Jersey 
08093. 

2. On or about October 27, 1982, in the United States District 
Court for the District of New Jersey, the respondent was convicted 
of two misdemeanors, one for the preparation, sale, and transporta- 
tion of adulterated meat food products, and the second for the prep- 
aration, sale, and transportation of misbranded meat food products, 
both in violation of the FMIA. 

3. On or about November 16, 1980, in the United States District 
Court for the District of New Jersey, the respondent was convicted 
of one misdeameanor for the sale and transportation of misbranded 
meat food products, in violation of the FMIA. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following order and consent decision in disposition of the 
proceeding, such decision will be issued. 


ORDER 


1. Inspection services under Title I of the FMIA and under the 
PPIA are withdrawn from and denied to respondent, its owners, of- 
ficers, directors, successors, affiliates or assigns, directly or through 
any corporate or other device for a period of two (2) years starting 
on January 2, 1984. The first year will constitute actual withdraw- 
al of inspection. The one year remainder will be held in abeyance 
and will not become effective: 

(a) For so long as, within two years of the effective date of this 
Consent Decision, respondent George Wollman, Inc., or any of its 
officers, employees, or agents do not violate (as that terms is de- 
fined in paragraph 2 infra) any section of the Federal Meat Inspec- 
tion Act (21 U.S.C. § 601 et seg.) or Poultry Products Inspection Act 
(21 U.S.C. § 451 et seg.) involving the preparation, sale, transporta- 
tion, or attempted distribution of any adulterated or misbranded 
products; and 

(b) For so long as respondent George Wollman, Inc., within two 
years of the effective date of this Consent Decision: 

(1) does not knowingly hire, in any capacity, any individual 
who has been convicted of any felony and 

(2) immediately dismisses from its employment any such indi- 
vidual, hired after the effective date of this decision, when that in- 
dividual’s conviction becomes known. 
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2. The terms violate and violation, as used herein, mean a viola- 
tion founded upon conviction (or upon affirmation of conviction, if 
appealed) or upon final decision in a formal adjudicatory proceed- 
ing before the Secretary (or upon affirmation of the Secretary’s de- 
cision, if appealed), and that if it is found that there is any such 
violation of any term of this Consent Decision the suspension of the 
withdrawal and denial of inspection service under Title I of the 
Federal Meat Inspection Act (21 U.S.C. § 601 et seg.) shall be termi- 
nated and such withdrawal and denial will become effective imme- 
diately. 

3. This Order and Consent Decision will become effective on Jan- 
uary 2, 1984. 





PACKERS AND STOCKYARDS ACT 
Volume 42 Number 8 


DISCIPLINARY DECISIONS 
(No. 23,067) 


In re: M.L. Hickerson d/b/a M.L. Hickerson’s Livestock MARKET. 
P&S Docket No. 6114. Decided August 23, 1983. 


Dealer—Market agency—Bonding requirement—Suspension of registration—Civil 
penalty—Default. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 


spondent willfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seg.) 

Copies of the complaint and Rules of Practice (7 CFR 1.130 et seq) 
governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed 
in a letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer would constitute an 
admission of all the material allegations contained in the com- 
plaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as Findings of Fact. 

This Decision and Order, therefore, is issued pursuant to section 
1.189 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) M.L. Hickerson d/b/a M.L. Hickerson’s Livestock Market, 
hereinafter referred to as the respondent, is an individual whose 
mailing address is P. O. Box 642, Route 4, Manchester, Tennessee 
37355. 

(b) Respondent was, at all times material herein: 

(1) Engaged in the business of buying and selling livestock i in 
commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account and 
as a market agency buying livestock in commerce on a commission 
basis. 

2. Respondent was notified by certified mail that the surety bond 
maintained to secure the performance of this livestock obligations 
under the Act was being terminated, and that if he continued his 
livestock operations without adequate bond coverage or its equiva- 
lent, he would be in violation of section 312(a) of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer, buying and selling livestock in com- 
merce, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent M.L. Hickerson d/b/a M.L. Hickerson’s Livestock 
Market, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stock- 
yards Act, shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regula- 
tions, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
regulations. When respondent demonstrates that he is in full com- 
pliance with such requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is hereby assessed a civil penalty in the amount of Five 
Hundred Dollars ($500.00), payable within fifteen (15) days of the 
effective date of this order. 

The provisions of this order shall become effective on the sixth 
day after the Decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final 
without further proceedings 35 days after service as provided in 
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sections 1.142 and 1.145 of the Rules of Practice (7 CFR § 1.130 et 
seq.). 
[This decision and order became final November 1, 1983.—Ed.] 


(No. 23,068) 


In re: LEBANON Livestock AucTION, INC., and CHARLES G. BLAN- 
KENSHIP. P&S Docket No. 6156. Decided November 4, 1983. 


Market agency—Custodial account—Issuing insufficient funds checks—Failing to 
transmit net proceeds, when due—Suspended as a registrant—Consent. 


Peter V. Train, for complainant. 
Charles F. Johnson, Buffalo, Missouri, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graphs I and II of the Complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lebanon Livestock Auction, Inc., hereinafter referred to as the 
corporate respondent, is a corporation whose mailing address is 
P.O. Box 1152, Lebanon, Missouri 65536. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Lebanon Livestock Auction, Inc. stockyard, a posted stockyard sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard; 
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(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 

3. Charles G. Blankenship, hereinafter referred to as the individ- 
ual respondent, is an individual whose business mailing address is 
P.O. Box 1152 Lebanon, Missouri 65536. 

4. The individual respondent, at all times material herein, was 
the president of the corporate respondent, and the person responsi- 
ble for the direction, management and control of the corporate re- 
spondent’s operations subject to the Act. 

5. The individual respondent, at all times material herein, was a 
market agency within the meaning of that term as defined in the 
Act, and subject to the provisions of the Act. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Lebanon Livestock Auction, Inc., its officers, direc- 
tors, agents and employees, and respondent Charles G. Blanken- 
ship, his agents and employees, directly or through any corporate 
or other device, in connection with their activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in their custodial account for shippers’ pro- 
ceeds, within the times prescribed by section 201.42 of the regula- 
tions (9 CFR § 201.42), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Failing to otherwise maintain their custodial account for ship- 
pers’ proceeds in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42); 

3. Issuing checks in payment of the net proceeds resulting from 
the sale of livestock on a commission basis without having suffi- 
cient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented; and 

4, Failing to transmit to the owners, shippers or consignors of 
livestock, when due, the net proceeds resulting from the sale of 
their livestock. 

The corporate respondent is suspended as a registrant under the 
Act for a period of three months and thereafter until it demon- 
strates that the deficit in its custodial account for shippers’ pro- 
ceeds has been eliminated. When the corporate respondent demon- 
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strates that the deficit in its custodial account for shippers’ pro- 
ceeds has been eliminated, a supplemental order will be issued in 
this proceeding terminating this suspension, after the expiration of 
the three month period. 

Respondent Charles G. Blankenship shall not engage in business 
as a market agency or dealer for a period of three months from the 
effective date of this order. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 23,069) 


In re: DELONE WIEBKE, ROGER WIEBKE, and WARREN WIEBKE d/b/a 
WiesKE Livestock. P&S Docket No. 6198. Decided November 8, 
1983. 


Dealer—Obtaining money by false or deceptive pretenses—Fraud or deceit—Docu- 
ments showing false entries—Collecting from purchasers on the basis of false 
weights or prices—Accounts and records—Civil penalty—Suspended as regis- 
trants—Consent. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Delone Wiebke, Roger Wiebke and Warren Wiebke, herein- 
after referred to as respondents, are partners doing business as 
Wiebke Livestock and whose business address is Box 222, Caledo- 
nia, Minnesota 55921. 

2. Respondents are, and at all times material herein were: 

(a) Engaged in the business of buying and selling livestock in 
commerce for their own account and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents, their agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from: 
(1) Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses, or which operates or would operate as 
a fraud or deceit upon any person in connection with the purchase 
or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agree- 
ment, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from 
the purchasers of livestock by false or deceptive pretenses, or 
which enables such person to engage in a practice which operates 
or would operate as a fraud or deceit upon any person in connec- 
tion with the purchase or sale of livestock; 

(3) Making or causing to be made false, incorrect, or inaccurate 
entries in accounts of sale, buyer invoices, scale tickets, or any 
other documents evidencing or prepared in connection with the 
purchase or sale of livestock; the purchase or sale of livestock 
which fail to show the true and correct price and weight of such 
livestock and all other facts necessary to show clearly and com- 
pletely the true nature of each transaction; and 

(4) Collecting or aiding and assisting any person to collect from 
the purchasers of livestock on the basis of false, incorrect, or inac- 
curate weights or prices. 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
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all transactions involved in their business subject to the Packers 
and Stockyards Act, including (1) scale tickets, (2) summary or 
recap sheets used in preparing billing and sales invoices, and (3) 
billing and sales invoices. 

Respondents are jointly and severally assessed a civil penalty in 
the amount of $2,500.00 which shall be payable by certified check 
or money order to the Treasurer of the United States. 

Respondents are suspended as registrants under the Act for a 
period of forty-five (45) days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 23,070) 


In re: Mike CHIAPPETTI PACKING Company. P&S Docket No. 6106. 
Decided November 17, 1983. 


Packer—Insufficient funds checks—Failing to pay, when due. 


Barbara S. Harris, for complainant. 
Ariel Weissberg, Chicago Illinois, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181, et seq.), by 
a Complaint and Notice of Hearing filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondent violated the Act. This 
decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations of para- 
graph I of the Complaint and Notice of Hearing, specifically admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and fur- 
ther procedure, and consents and agrees, for the purpose of settling 
this proceeding and such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Mike Chiappetti Packing Company, hereinafter referred to as 
the respondent, is an Illinois corporation whose business mailing 
address is 3810 South Halsted Street, Chicago, Illinois 60609. 

2. The respondent, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The respondent, its officers, directors, successors and assigns, di- 
rectly or through any corporate or other device, in connection with 
its operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
having sufficient funds available in the bank account upon which 
such checks are drawn to pay such checks were presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; and 

3. Failing to pay the full purchase price of livestock. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 23,071) 


In re: Jerry Beit, Daisy ReyHEerR-BELL and Jim MorGan, d/b/a 
Cioup County Livestock Auction. P&S Docket No. 6194. De- 
cided November 17, 1983. 


Dealer—Market agency—Bonding requirement—Insufficient funds checks—Fail- 
ing to pay, when due—Custodial account—Suspended as registrants—Consent. 


Allan R. Kahan, for complainant. 
Kenneth W. Wasserman, Salina, Kansas, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR’§ 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 


The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically eimit that the' Secretary 
has jurisdiction in this matter, neither admit nor deny the°remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jerry Bell, hereinafter referred to as respondent Jerry Bell, is 
an individual whose business mailing address is P.O. Box 176, Hwy 
9 West, Glasco, Kansas 67445. 

2. Respondent Jerry Bell at all times material herein was regis- 
tered with the Secretary of Agriculture as a dealer to buy and sell 
livestock. 

3. Daisy Reyher-Bell, hereinafter referred to as respondent Daisy 
Bell, is an individual whose business mailing address is P.O. Box 
176, Hwy 9 West, Glasco, Kansas 67445. 

4, Respondents Jerry Bell, Daisy Bell are partners doing business 
as Cloud County Livestock Auction, and at all times material 
herein were: 
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(a) Engaged in the business of conducting and operating the 
Cloud County Livestock Auction stockyard, a posted stockyard 
under the Act; 

(b) Engaged in the business of selling livestock in commerce on 
a commission basis at Cloud County Livestock Auction stockyard 
and buying and selling livestock in commerce for their own ac- 
count; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Jerry Bell, and * Daisy Reyher-Bell individually or 
through any partnership, corporation or other device, in connection 
with their activities subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Engaging in business subject to the Act in any capacity 
which bonding is required under the Packers and Stockyards Act 
and the regulations withoutfiling and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions; 

2. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds to pay such checks on de- 
posit and available in the account from which such checks are to 
be paid; 

3. Failing to pay, when due, the full purchase price for live- 
stock; 

4. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds,” within the time prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42), an amount equal to the proceeds receiva- 
ble from the sale of consigned livestock; and 

5. Failing to otherwise maintain their “Custodial Account for 
Shippers’ Proceeds” in strict conformity with the requirements of 
section 201.42 of the regulations (9 CFR § 201.42). 

Respondents are suspended as registrants under the Act for a 
period of five (5) months and thereafter until they demonstrate 
that the deficit in their “Custodial Accounts for Shippers’ Pro- 


* The word “and” was inserted before Daisy, and stricken after Bell, by the Ad- 
ministrative Law Judge. 
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ceeds” has been eliminated. When respondents demonstrate that 
the deficit in their “Custodial Accounts for Shippers’ Proceeds” has 
been eliminated, a supplemental order will be issued in this pro- 
ceeding terminating the suspension, after the expiration of the five 
(5) month period. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents. 

Copies of this decision shal! be served upon the parties. 


(No. 23,072) 


In re: Witu1aM C. and Harry McIntosuo. P&S Docket No. 6079. De- 
cided October 13, 1983. 


Dealer—Market agency—Bonding requirement—Civil penalty. 

Respondents contended that during the period in question their oral pledge of por- 
tion of a bank account constituted a valid equivalent of a reasonable bond. This con- 
tention is without merit because there are only two forms of bond equivalents au- 
thorized under the Act or regulations, trust fund agreements and. irrevocable letters 
of credit. Respondents were ordered to cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and regulations without 
filing and maintaining a reasonable bond or its equivalent. Respondents.were as- 
sessed a civil penalty of $1,000. 

Allan R. Kahan, for complainant. 

Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This administrative adversarial disciplinary proceeding is found- 
ed on the Packers and Stockyards Act, 1921 (7 U.S.C. 181; “Act”). 

A Complaint was filed in November 1982 alleging that Respond- 
ents William C. and Harry MclIntosh, partners, operating as a 
dealer buying and selling livestock in commerce, and as a market 
agency buying livestock in commerce on a commission basis, con- 
tinued to do business without adequate bond coverage, or its equiv- 
alent, in violation of § 312(a) of the Act and §§ 201.29 and 201.30 of 
the implementing regulations (9 CFR §§ 201.29 and 201.30). 

Respondents’ answered the Complaint by letter stating that al- 
though their bond had been cancelled and a new one just obtained, 
they had “sufficient cash on account at the [bank] to satisfy all of 
[their] cattle dealing obligations” during the time they were with- 
out a bond as required. 
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Trial of the issues took place on June 15, 1982 in Albany, New 
York. Complainant was represented by Allan R. Kahan, Office of 
the General Counsel, United States Department of Agriculture. Re- 
spondent William C. McIntosh appeared on his own behalf and 
that of his partner and father, Harry McIntosh. 

Complainant filed its brief on July 15, 1983 and Respondents did 
not file a brief. The matter was referred for decision August 19, 
1983. 


FINDINGS OF FACT 


1. William C. and Harry McIntosh, hereinafter referred to as the 
Respondents, are partners whose mailing address is Main Street, 
Bloomville, New York 13739. (Trial Stipulation; Tr. 10). 

2. Respondents are, and at all times material herein were: 

(a) Engaged in the business of buying and selling livestock in 
commerce for their own account, and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy 
livestock in commerce on a commission basis. (Trial Stipulation; Tr. 
10). 

3. (a) Respondents were notified by certified mail that the surety 
bond maintained to secure the performance of their livestock obli- 
gations under the Act was being terminated and that if they con- 
tinued their livestock operations without adequate bond coverage 
or its equivalent, they would be in violation of section 312(a) of the 
Act, and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. 

(b) Notwithstanding such notice, Respondents have continued 
to engage in the business of a dealer buying and selling livestock in 
commerce for their own account, and as a market agency buying 
livestock in commerce on a commission basis, without filing a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. (Trial Stipulation; Tr. 10, 37-38). 

4. Respondents did not have or maintain a bond equivalent from 
9/1/82 through 11/4/82 when they operated subject to the Act 
without a surety bond (Tr. 11-12, 15-16, 41-42). 

5. On November 5, 1982, Respondents obtained a reasonable 
bond ! which brought them into compliance with the bonding re- 
quirements of the Act and regulations. (Answer; Tr. 11). 


1 $10,000.00 
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6. (a) In 1968, Respondent William C. McIntosh was the subject of 
an administrative adversarial disciplinary proceeding under this 
Act for failure to comply with bonding requirements under the Act. 

(b) A cease and desist order was then entered against Respond- 
ent William C. McIntosh to prohibit his operating without a rea- 
sonable bond or its equivalent as required under the Act and regu- 
lations. In addition, Respondent William C. McIntosh’s registration 
was suspended until Respondent William C. McIntosh came into 
compliant with the Act and regulations (CX #1; 27 AD 887 (1968)). 

(c) That suspension was lifted by an Order entered in March 
1969, but the provisions of the cease and desist order remained in 
full effect. (CX #2; 28 AD 335 (1969)). 

(d) No provision for civil penalties existed in the Act at that 
time. 


* * * * * * * 


The material facts of this case are not at issue. Respondents have 
stipulated that they operated without the prescribed surety bond. 

Respondents’ sole challenge to the Complaint is their assertion 
that an oral pledge of a portion of a bank account constituted a 
valid “equivalent” of a reasonable bond. This contention is without 
merit in that it fails to comply with the regulatory provisions 
which allow only two “equivalents”. (9 CFR §§ 201.27, 201.35). 

Section 201.27(b) of the regulations (9 CFR § 201.27(b)) allows a 
“trust fund agreement” in lieu of a bond, and in relevant part 
states: 


A bond equivalent may be filed in lieu of a bond. A bond 
equivalent shall be in the form of a trust fund agreement 
based on funds actually deposited and readily convertible 
to currency in the amount required by § 201.30. Such funds 
shall be invested or deposited in the name of a trustee as 
set forth in § 201.32... The provisions of §§ 201.27 through 
201.38 shall be applicable in such trust fund agreements. 


More recently, in early 1983, 2 the Secretary authorized for the 
first time the use of “irrevocable letters of credit.” Section 201.35 of 
the regulations (9 CFR § 201.35) authorizes such an instrument and 
states in subsection (a): 


Any packer, market agency, or dealer required to maintain 
a surety bond under these regulations may elect to main- 
tain, in whole or partial substitution for such surety bond, 


2 48 FR 8804, 8807 (Mar. 2, 1983); 48 FR 11926 (Mar. 22, 1983). 
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one or more irrevocable letters of credit on which a trustee 
is authorized to draw funds subject to a trust agreement. 
The amount of such letters of credit, surety bond, trust 
fund. agreements, or combination thereof, must be the total 
amount of the surety bond otherwise required under these 
regulations. 


Section 201.35 also sets out the required form and provisions which 
must be contained in such a letter of credit. 

These two methods are the only forms of a “bond equivalent” au- 
thorized under the Act or regulations. 

Respondent William MclIntosh’s oral pledge was manifestly not 
in compliance with these requirements and was clearly insufficient 
to constitute'a valid “equivalent” to the required bond. 

The Act and regulations authorize these alternatives, rather 
than merely the maintenance of sufficient money on deposit in a 
bank account, in order to provide an assured measure of protection 
to livestock sellers in the event of a failure to pay for livestock. The 
bond or equivalent is protection afforded for livestock sellers to the 
exclusion of other creditors who may press claims on the assets of 
the dealer or market agency. 

Oral pledges, as made by Respondent here, or any other persons 
operating subject to the Act, of funds deposited to bank accounts, 
savings accounts, certificates of deposit or whatever, do not provide 
the Congressionally mandated protection. 

A long and consistent line of cases has held that operating as a 
dealer or market agency in commerce without the prescribed 
surety bond coverage, or its authorized equivalent, is a willful vio- 
lation of section 312(a) of the Act (7 U.S.C. § 213(a)) and sections 
201.29 and:201.30 of the Act (9 CFR §§ 201.29, 201.30). United States 
v. Hulings, 484 F. Supp. 562, 40 AD 706) D.Kan.,1980); Harry 
Vealey, Jr., 39 AD 8 (1979); C. J. Edzards, 37 AD 1880 (1978); Her- 
bert Lowery, 37 AD 1872 (1978); V. J. Burds, 28 AD 686 (1969); John 
E. Hoth, 36 AD 1812 (1977); Jack E. Shubert, 30 AD 933 (1971); 
Julian Clark d/b/a Tattnall Livestock Market, 30 AD 1730, 803 
(1971); John Hudson, Jr., 20 AD 1017 (1961). 

Respondents here continued their operations without bond cover- 
age or an authorized equivalent in willful violation of the Act and 
regulations, in spite of the warnings and 1968 cease and desist 
order. 


SANCTION 


The only remaining question is what constitutes a proper and 
reasonable sanction for Respondents’ violations. Respondent Wil- 
liam C. McIntosh was well aware of the requirements of the Act 
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and the regulations by reason of the 1968 Decision and Order re- 
quiring him to cease and desist from operating without the neces- 
sary bond coverage. Similarly, Respondents were advised in writing 
by the Packers and Stockyards Administration of the impending 
bond termination and the requirements of the Act and regulations. 
It is obvious that this prior order and letter of warning were insuf- 
ficient to impress upon Respondents the seriousness of operating in 
violation of the Act and the regulations. 

Section 312(b) of the Act provides that the Secretary may assess 
a civil penalty of up to $10,000.00 for each violation of the Act, in 
addition to a suspension of a Respondent’s registration and issu- 
ance of a cease and desist order. 

The Packers and Stockyards Administration recommends issu- 
ance of a cease and desist order, and a civil penalty in the amount 
of $1000.00 for the purpose of deterring these Respondents and 
others from similar failures to maintain the required bond. The 
proposed penalty is consistent with penalties which have been as- 
sessed in similar cases. 

In Molnar Packing Company, 41 AD 935 (1982), where the Re- 
spondent operated for a six month period without a $15,000.00 
bond, a civil penalty of $1000.00 was imposed. One thousand dollars 
($1000.00) civil penalties were also imposed in Roger Glick, 41 Ad 
85 (1982); Bluegrass Packing Company, 40 AD 777 (1981); Morris 
Fanning, 40 AD 722 (1981); and Professional Auction Services, Inc., 
P&S Docket 6097 filed April 5, 1983. Two thousand dollar 
($2,000.00) civil penalties were imposed in Modesto Mendicoa, 40 
AD 51 (1980); and Liberty Packing Company, 39 AD 1463 (1979). 
And a three thousand dollar civil penalty was imposed in Kenneth 
Sandoz, 41 AD 474 (1982). In all of the above cases the issue in- 
volved was the Respondent’s operating without the required bond 
coverage. 

Both the absence of any actual financial loss to sellers of live- 
stock here, and the length of time Respondents operated without 
bond have been taken into consideration in assessing this civil pen- 
alty. (Tr. 27). If losses had occurred to sellers of livestock or Re- 
spondent operated a longer period of time without their required 
bond, the civil penalty proposed would have been larger. * Further, 


3 The record does not show any culpability on the part of Respondents causing 
termination of their bond. 


Respondents’ insurance company merely discontinued writing cattle livestock 
bonds. 

Respondents had notice of the scheduled termination, but getting new coverage 
involved a series of time-consuming steps and the switch of all of his insurance to 
the new company. Transcript p. 36-37 
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considering that this is a second violation for Respondent William 
McIntosh, the penalty could have been heavier. 

We are compelled, by precedent, to give great weight to the sanc- 
tion recommended by Complaint (Jn re Braxton Worsley, 33 AD 
1547, 1567) who is presumably in a better position to gauge the 
impact:of the sanction on respondent and the industry. See also In 
re Samuel Esposito, 38 Ad 613, 665. The severe sanction policy ap- 
plies across the several regulatory programs. Jn re Jarosz Produce 
Farms, et al, J.O. Decision 10/6/83, PACA Docket #2-6031, Slip 
Opinion page 15, footnote 11. 


CONCLUSIONS 


The evidence clearly shows a violation of the Act and the regula- 
tions as alleged, and the recommended sanction is consistent with 
administrative precedent. Therefore, the following order should be 
issued. 


ORDER 


Respondents William C. McIntosh and Harry McIntosh, individ- 
ually or through any corporate or other device, in connection with 
their activities subject to the Packers and Stockyards Act, shall 
cease and desist from engaging in business in any capacity for 
which bonding is required under the Act and the regulations with- 
out filingsand maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
Respondents are jointly and severally assessed a civil penalty in 
the amount of One Thousand Dollars ($1,000.00). 

Within: one hundred twenty (120) days of the time this Decision 
and Order becomes final, Respondents shall forward to Allan R. 
Kahan, Attorney for Complainant, Office of General Counsel, Room 
2446-So.Agri.Bg., USDA, Washington, D. C. 20250, a certified check 
or money order made payable to the Treasurer of the United 
States, to satisfy the civil penalty. 

Copies of the Order shall be served upon respective parties. 

This Decision and Order becomes final thirty five (85) days after 
service if it has not been appealed within thirty (30) days of service 
(7 CFR 1.142 and 1.145). 

[This decision and order became final November 21, 1983.—Ed.] 
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(No. 23,073) 


In re: JaMEs T. THOMPSON, DONALD E. Hancock, ALVINA HANCOCK, 
AND Terry Dirks. P&S Docket No. 6112. Decided November 23, 
1983. 


Market agency—False or deceptive pretenses—Fraud or deceit—Misrepresenting 
purchase prices—Issuing documents showing false prices—Inserting or omitting 
information resulting in a false record-——-Collecting payment based on false in- 
voices—Maintain accounts and records—Suspension of registration—Civil penal- 
ty—Consent. 


Jory M. Hochberg, for complainant. 
Martin J. Leuenberger, Baker, Oregon, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Terry Dirks admits the jurisdictional allegations in 
paragraph IC of the complaint and specifically admits that the Sec- 
retary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Terry Dirks in an individual whose business mailing address is 
P. O. Box 192, Baker, Oregon 97814. 

2. Respondent Dirks is, and at all times material herein was, en- 
gaged in the business of buying and selling livestock in commerce 
for his own account and buying livestock in commerce on a com- 
mission basis. 

3. Respondent Dirks is, and since January 7, 1982, has been, reg- 
istered with the Secretary of Agriculture as a market agency to 
buy livestock in commerce on a commission basis. 
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CONCLUSIONS 


Respondent Terry Dirks having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such 
decision. will be entered. 


ORDER 


Respondent Dirks, his agents and employees, directly or indirect- 
ly, through any corporate or other device, shall cease and desist 
from: 

1. Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses, or which operates or would operate as 
a fraud or deceit upon any person in connection with the purchase 
or sale of livestock; 

2. Entering into, continuing in, or cooperating in any agree- 
ment, arrangement, understanding or course of business with any 
person for the purpose of aiding or assisting such person to obtain 
money from the purchasers of livestock by false or deceptive pre- 
tenses, or which enables such person to engage in a practice which 
operates or would operate as a fraud or deceit upon any person in 
connection with the purchase or sale of livestock; 

3. Misrepresenting to his principals or to the other purchasers 
of livestock, or aiding and assisting any person to misrepresent to 
such persons, the original purchase prices of livestock or the true 
nature of charges made for buying services; 

4. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts or 
purchase, invoices, billings, scale tickets or any other document 
showing false, inaccurate, or misleading price entries for such live- 
stock; 

5. Inserting or failing to insert in accounts of purchase, in- 
voices, billings or any other document prepared in connection with 
the purchase or sale of livestock, any statement or information 
where such insertion or omission results, in whole or in part, in a 
false, inaccurate or misleading record of such livestock purchase or 
sale transactions; and 

6. Collecting payment from the purchasers of livestock, or 
aiding and assisting any person to collect from the purchasers of 
livestock, on the basis of false, inaccurate or misleading accounts of 
purchase, invoices or billings. 

Respondent Dirks shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Packers and 
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Stockyards Act, including accountings, invoices, billings and scale 
tickets which show the true and correct prices of livestock. 

Respondent Dirks is suspended as a registrant under the Act for 
a period of forty-five (45) days. 

In accordance with section 312(b) of the Act (7 U‘S.C. § 213(b)), re- 
spondent Dirks is assessed a civil penalty in the amount of Five 
Thousand Dollars ($5,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Dirks. 

Copies of this decision shall be served upon the parties. 


(No. 23,074) 


In re: STANLEY BUCHANAN. P&S Docket No. 6133. Decided Novem- 
ber 23, 1983. 


Dealer—Market agency—Insufficient funds checks—Failing to pay, when due— 
Suspension of registration—Consent. 


Barbara S. Harris, for complainant. 
Larry E. Joplin, Oklahoma City, Oklahoma, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent willfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Stanley Buchanan, d/b/a M&S Cattle Co., herein referred to 
as the respondent, is an individual whose business mailing address 
is P. O. Box 477, Carnegie, Oklahoma 73105. 

2. Respondent, at all times material herein, was: 
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(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy 
livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Stanley Buchanan, directly or indirectly, individual- 
ly or through any corporate or other device, in connection with his 
activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented for payment; and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 

The respondent is suspended as a registrant under the Act for a 
period of five (5) years, provided, however, that a supplemental 
order will be issued terminating this suspension at any time after 
the expiration of six months upon demonstration by respondent 
that the unpaid livestock sellers set forth in paragraph II of the 
complaint have received full payment. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 23,075) 


In re: RANDY PATTERSON and JAMES EARL Brown. P&S Docket No. 
6197. Decided December 1, 1983. 


Dealer—Market agency—False invoices—Misrepresenting purchase price—Ar- 
rangement which defrauds purchasers—Civil penalty--Consent. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION WITH RESPECT TO JIMMY EARL BROWN 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Jimmy Earl Brown admits the jurisdictional allega- 
tions in paragraph I of the complaint as they pertain to him and 
specifically admits the the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of final settlement of this proceeding and 
the final settlement of all claims of violations of 9 CFR § 201.1, et 
seq.; and for such purpose only to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jimmy Earl Brown, hereinafter referred to as respondent 
Brown, in an individual doing business as J.B. Cattle Company, 
with his principal place of business and mailing address located at 
Box 94, Abilene, Texas 79604. 

2. Respondent Brown is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce on a commission basis and buying and selling livestock 
in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency buying and selling livestock on a commission basis and as a 
dealer buying and selling livestock in commerce for his own ac- 
count. 


CONCLUSIONS 


Respondent Jimmy Earl Brown having admitted the jurisdiction- 
al facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Jimmy Ear] Brown, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
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activities subject to the Act, while neither admitting or denying 
any wrongdoing, shall cease and desist from: 

1. Preparing and issuing false and incorrect invoices and ac- 
counts of sale; 

2. Misrepresenting to any person the true purchase price of 
livestock sold by respondent Brown; and 

3. Entering into any arrangement, agreement or understand- 
ing which defrauds purchasers of livestock or aids and abets any 
person engaged in defrauding purchasers of livestock. 

In accordance with section 312(b) of the Act (7 U.S.C. § 218(b)), re- 
spondent Brown is assessed a civil penalty of $3,500.00, payable by 
certified or bank check made to the order of the Treasury of the 
United States, in monthly increments of $500.00 each, beginning on 
the 1st day of November, 1983, and continuing on the first day of 
each succeeding month thereafter up to and including May 1, 1984. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Brown. 

Copies of this decision shall be served upon the parties. 


(No. 23,076) 


In re: GitBErtT V. Aspeit1a. P&S Docket No. 6205. Decided Decem- 
ber 1, 1983. 


Dealer—Market agency—Payment by draft—Failing to honor drafts when present- 
ed for payment—Failing to pay when due—Suspension of registration—Consent. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act, and that the 
respondent willfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
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has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gilbert V. Aspeitia, doing business as Trophy Livestock, here- 
inafter referred to as the respondent, is an individual whose busi- 
ness mailing address is Route 5, Box 267-C, Bakersfield, California 
93307. 

2. The respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 

(b) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy 
livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Gilbert V. Aspeitia, his agents and employees, direct- 
ly or through any corporate or other device, in connection with his 
activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing drafts in payment for livestock without obtaining, 
before the transactions, written agreements from the sellers that 
payment may be made by draft. 

2. Failing to honor and make funds available to pay drafts 
issued for livestock when such drafts are presented for payment; 

3. Failing to pay, when due, the full purchase price of live- 
stock. 


The respondent is suspended as a registrant under the Act for a 
period of eight (8) months and thereafter until he demonstrates 
that he is no longer insolvent. When the respondent demonstrates 
that he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension after expiration of 
the eight-month period. 
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The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 23,077) 


In re: Grace M. SHarp and Rospert SHarp. P&S Docket No. 6208. 
Decided December 1, 1983. 


Dealer—Market agency—Insufficient funds checks—Failing to pay, when due— 
Suspension of registration—Consent. 


Roberta Swartzendruber, for complainant. 
Respondents, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondents willfully violated the 
Act. This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondents admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACTS 


1. Robert Sharp and Grace M. Sharp, hereinafter referred to as 
respondents, are individuals whose principal place of business is lo- 
cated at Escalon, California, and whose business mailing address is 
17910 Steinegal Road, Escalon, California 95320. 

2. Respondent Grace M. Sharp at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock on a commission basis and as a dealer to 
buy and sell livestock in commerce for her own account. 
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3. Respondent Robert Sharp, at all times material herein, was 
engaged in the business of a dealer, buying and selling livestock in 
commerce, but was not so registered with the Secretary. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Grace M. Sharp and Robert Sharp, directly or 
through any corporate or other device, in connection with their 
business subject to the Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having suffi- 
cient funds to pay such checks on deposit and available in the bank 
account(s) from which such checks are to be paid, and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 

Respondent Grace M. Sharp is suspended as a registrant under 
the Act for a period of ninety (90) days. 

Respondent Robert Sharp is prohibited for a period of ninety (90) 
days from engaging in business or operating subject to the Act as a 
market agency, buying or selling livestock in commerce on a com- 
mission basis, or furnishing stockyard services, or as a dealer, 
buying or selling livestock in commerce either on his own account 
or as the employee or agent of the vendor purchaser. 

The provisions of the Order shall become effective on the sixth 
day after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 23,078) 


In re: Paut R. PouinG and P. Rosert Poutinc. P&S Docket No. 
6152. Decided October 28, 1983. 


Dealers—Insolvency—Failure to pay, when due—Suspension of registration—De- 
fault. é 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondents wilfully violated the Act. 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were served upon re- 
spondents by the Hearing Clerk by certified mail. Respondents 
were informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. Respondents were granted an extension until 
August 29, 1983, in which to file an answer. 

Respondents have failed to file an answer, and the material facts 


alleged in the complaint, which are admitted by the respondents’ 
failure to file an answer, are adopted and set forth herein as Find- 
ings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Paul R. Poling and P. Robert Poling, hereinafter referred to 
as the respondents, are individuals doing business as Bob and Dick 
Poling Cattle Co., P. O. Box 366, Pulaski, Tennessee 38478. 

(b) Respondents, at all times material herein, were: 
(1) Engaged in the business of buying and selling livestock in 
commerce for their own account or the account of others; and 
(2) Registered with the Secretary of Agriculture as dealers to 
buy and sell livestock. 

2. (a) As of February 24, 1983, respondents had current liabilities 
of $254,758.36 and current assets of $34,041.37, resulting in an 
excess of current liabilities over current assets of $220,716.99. 

(b) Respondents’ current liabilities presently exceed their cur- 
rent assets. 

3. Respondents, on or about the dates and in the transactions set 
forth in paragraph III of the complaint, purchased livestock and 
failed to pay, when due, the full amount of the purchase price for 
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such livestock. As of February 24, 1983, $87,580.32 remained unpaid 
for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, re- 
spondents’ financial condition does not meet the requirement of the 
Act (7 U.S.C. § 204). 

By reason of the facts found in Finding of Fact 3 herein, respond- 
ents have wilfully violated sections 312(a) and 409 of the Act (7 
US.C. §§ 213(a), 228b). 


ORDER 


Respondents, their agents, employees, successors and assigns, di- 
rectly or through any corporate or other device, shall cease and 
desist from failing to pay, when due, for livestock purchased. 

Respondents are suspended as registrants under the Act for a 
period of 75 days and thereafter until such time as they demon- 
strate that they are no longer insolvent. When respondents demon- 
strate that they are no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension, after the 
expiration of the 75 day period. 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after 
service, as provided in sections 1.142 and 1.145 of the Rules of Prac- 
tice (7 CFR § 1.130 et seq.). 

[This decision and order became final December 8, 1983.—Ed.] 


(No. 23,079) 


In re: Brtty C. Roprnson, Benita Rosinson, JoE Harotp Mote, 
and CLEBURNE County Livestock SALEs, Inc. P&S Docket No. 
6173. Decided October 28. 1983. 


Dealer—Market agency—Insolvency—Misuse of proceeds from the sale of live- 
stock—Custodial account—Insufficient funds checks—F ailing to transmit net pro- 
ceeds to consignors—Prohibited from engaging in business subject to the Act—De- 
fault. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER WITH RESPECT TO JOE HAROLD MOTE UPON 
ADMISSION OF THE FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were served upon re- 
spondent Joe Harold Mote by the Hearing Clerk by certified mail. 
Respondent Joe Harold Mote was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent Joe Harold Mote has failed to file an answer within 
the time prescribed in the Rules of Practice, and the material facts 
alleged in thecomplaint, which are admitted by respondent Joe 
Harold Mote’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Joe Harold Mote, hereinafter referred to as respondent 
Mote, is an individual whose business mailing address is Route 2, 
Box 254, Woodland, Alabama 36290. 

(b) Respondent Mote is, and at all times material herein was, 
Vice-President of respondent Cleburne Country Livestock Sales, 
Inc., and with respondents Billy C. Robinson and Benita Robinson, 
responsible for the management, direction and control of respond- 
ent Cleburne County Livestock Sales. 

2. (a) Cleburne County Livestock Sales, Inc., hereinafter referred 
to as respondent Cleburne, is a corporation whose mailing address 
is P. O. Box 106, Ranburne, Alabama 36273. 

(b) Respondent Cleburne, at all times material herein, was: 

(1) Engaged in the business of conducting and operating the 
Cleburne County Livestock Sales stockyard, a stockyard posted 
under and subject to the provisions of the Act; 
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(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and 

(3) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis, and as a dealer to buy and sell livestock in commerce for its 
own account. 

3. (a) As of September 30, 1982, respondent Cleburne had current 
liabilities totalling approximately $496,881, and current assets to- 
talling approximately $180,257, resulting in an excess of current li- 
abilities over current assets of $316,624. 

(b) As of October 31, 1982, respondent Cleburne had current li- 
abilities totalling approximately $460,477, and current assets total- 
ling approximately $103,804, resulting in an excess of current li- 
abilities over current assets of $356,673. 

(c) Respondent Cleburne’s current liabilities presently exceed 
its current assets. 

4. Respondent Cleburne, under the management, direction and 
control of respondents Billy Robinson, Benita Robinson and Mote, 
during the period from September 30, 1982, through October 2, 
1982, engaged in business as a market agency and dealer subject to 
the Act, notwithstanding the fact that during said period, respond- 
ent’s current liabilities exceeded its current assets. 

5. Respondent Cleburne, under the management, direction and 
control of respondents Billy Robinson, Benita Robinson and Mote, 
in connection with their business as a market agency, during the 
period from September 2, 1982, through September 24, 1982, used 
funds received as proceeds from the sale of livestock consigned to 
respondent Cleburne for sale on a commission basis for purposes of 
its own and for purposes other than the remittance of the net pro- 
ceeds to the owners and consignors of livestock, in that, during the 
specified period, respondent Cleburne permitted respondent Billy 
Robinson to deposit proceeds checks received from buyers in pay- 
ment for livestock sold on a commission basis at Cleburne into his 
personal account. 

6. Respondent Cleburne, under the management, direction and 
control of respondents Billy Robinson, Benita Robinson and Mote, 
in connection with its business as a market agency, on or about the 
dates and in the transactions set forth in paragraph X of the com- 
plaint, and in numerous other transactions, issued checks in pur- 
ported payment of the net proceeds resulting from the sale of live- 
stock on a commission basis, which checks were returned unpaid 
by the bank upon which they were drawn because respondent Cle- 
burne did not have sufficient funds on deposit and available in the 
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account upon which such checks were drawn to pay such checks 
when presented. 

7. Respondent Cleburne, under the management, direction and 
control of respondents Billy Robinson, Benita Robinson and Mote, 
on or about the dates and in the transactions set forth in para- 
graph X of the complaint, sold livestock consigned to respondent 
Cleburne for sale on a commission basis and failed to transmit or 
deliver to the owners and consignors of such livestock, when due, 
the net proceeds resulting from the sale of their livestock. 

8. Respondent Cleburne, under the management, direction and 
control of respondents Billy Robinson, Benita Robinson and Mote, 
during the period from September 30, 1982, through October 31, 
1982, failed to maintain and use properly its “Custodial Account 
for Shippers’ Proceeds,” hereinafter referred to as the custodial ac- 
count, thereby endangering the faithful and prompt accounting 
therefor and the payment of the portions due to the owners and 
consignors of livestock, in that: 

(a) As of September 30, 1982, respondent Cleburne had out- 
standing checks drawn on its custodial account at the Commercial 
Bank of Bowden, Georgia, in the amount of $89,301.44, and out- 
standing checks drawn on its custodial account at the Citibank of 
Anniston, Alabama, in the amount of $169,924.64, and had, to 
offset such outstanding checks, cash in the account at the Commer- 
cial Bank of Bowden in the amount of $3,324.48, cash in the ac- 
count at the Citibank of Anniston in the amount of $130.92, no de- 
posits in transit, and current proceeds receivable in the amount of 
$84,151.35, resulting in a deficiency of $171,619.38 in funds avail- 
able to pay shippers’ proceeds. 

(b) As of October 31, 1982, respondent Cleburne had outstand- 
ing checks drawn on its custodial account at the Commercial Bank 
of Bowden, Georgia, in the amount of $69,656.22, and outstanding 
checks drawn on its custodial account at the Citibank of Anniston, 
Alabama, in the amount of $146,157.93, and had, to offset such out- 
standing checks, an overdraft in the Commercial Bank of Bowden 
account of $11.18, cash in the account at the Citibank of Anniston 
in the amount of $130.92, no deposits in transit and no current pro- 
ceeds receivable, resulting in a deficiency of $215,694.41 in funds 
available to pay shippers’ proceeds. 

(c) Such deficiencies were due, in part, to respondent Cle- 
burne’s failure to deposit to its custodial accounts, within the time 
prescribed by the regulations, an amount equal to the proceeds re- 
ceivable from the sale of consigned livestock, and to the use of 
funds received as proceeds from the sale of consigned livestock for 
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purposes of its own and for purposes other than the remittance of 
net proceeds to the owner and consignors of livestock. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 4 herein, respond- 
ent Mote has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. §§ 208, 213(a)). 

By reason of the facts found in Finding of Fact 5 herein, respond- 
ent Mote has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. §§ 208, 213(a)), and section 201.42 of the regulations (9 CFR 
§ 201.42). 

By reason of the facts found in Finding of Fact 6 and 7 herein, 
respondent Mote has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. §§ 208, 213(a)), and section 201.42 of the regulations (9 
CFR § 201.42). 

By reason of the facts found in Finding of Fact 8 herein, respond- 
ent Mote has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. §§ 208, 213(a)), and section 201.42 of the regulations (9 CFR 
§ 201.42). 


ORDER 


Respondent Joe Harold Mote, his agents and employees, directly 
or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Engaging in business as a market agency or dealer while his 
current liabilities exceed his current assets; 

2. Using funds, or permitting the use of funds, received as pro- 
ceeds from the sale of consigned livestock for purposes of his own 
or for any purpose other than the payment of the net proceeds to 
the owners, consignors or shippers of such livestock, for the pay- 
ment of sums due the respondent as compensation for his services, 
or for the payment of lawful marketing charges; 

3. Failing to deposit in his “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42) an amount equal to the proceeds receivable 
from the sale ofconsigned livestock; 

4. Failing to otherwise maintain his “Custodial Account for 
Shippers’ Proceeds” in strict conformity with the iene of sec- 
tion 201.42 of the regulations (9 CFR § 201.42); 

5. Issuing checks in payment of the net proceeds weneiies from 
the sale of consigned livestock without having sufficient funds on 
deposit and available in the account upon which such checks were 
drawn to pay such checks when presented; and 
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6. Failing to transmit or deliver to the owners, consignors or 
shippers of livestock, when due, the net proceeds received from the 
sale of his livestock. 

Respondent Joe Harold Mote shall not engage in business as a 
market agency or dealer, within the meaning of those terms as de- 
fined in the Act, for a period of eighteen (18) months. 

The provisions of this order shall become effective on the sixth 
day after the decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 
30 days after service, as provided in sections 1.142 and 1.145 of the 
Rules of Practice (7 CFR § 1.130 et seq.). 

[This decision and order became final December 9, 1983.-Ed.] 


(No. 23,080) 


In re: Larry W. PETERMAN, d/b/a Meat Masters. P&S Docket No. 
5979. Decided December 12, 1983. 


Packer—Various unfair and deceptive practices including bait and switch—Or- 
dered to affirmatively advise customers of the terms of this order—Civil penalty. 


The Judicial Officer affirmed the Administrative Law Judge’s initial decision and 
order requiring respondent to cease and desist from engaging in various unfair and 
deceptive trade practices, including bait and switch sales transactions, failure to de- 
liver bonuses as advertised, misrepresenting the cutting loss on purchases of carcass 
meat, and misrepresenting the grade of meat sold to customers. Respondent was or- 
dered to affirmatively advise each future customer or prospective customer that this 
business is operating subject to the terms of the cease and desist order issued in this 
case. Respondent was assessed a civil penalty of $20,000. If respondent is unable to 
pay the civil penalty, he should have introduced evidence at the hearing as to his 
financial condition since it has long been the practice in the Department to receive 
evidence relating to the appropriate sanction. 


Respondent is a packer under the Act since he purchased sides of beef from out-of- 
state suppliers which he processed and sold in bulk quantities to consumers who 
often transported the bulk meat purchases to out-of-state residences. Respondent’s 
“bait and switch” tactics are an unfair and deceptive practice, which is not excused 
merely because he had some satisfied customers. Respondent is responsible for the 
practices at his own stores and also at franchised branches, since the franchise 
agreements require the franchisees to observe sales and advertising practices de- 
signed by respondent. Affirmative action is authorized in a cease and desist order. 
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Thomas C. Heinz, for complainant. 
Jerome H. Mooney, Salt Lake City, Utah, for respondent. 
Victor W. Palmer, Administrative Law Judge. 


Decision by Donald A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.).1 An initial decision and order was issued on September 8, 
1983, by Administrative Law Judge Victor W. Palmer ordering re- 
spondent to cease and desist from engaging in several unfair and 
deceptive trade practices, including bait and switch sales transac- 
tions, failure to deliver bonuses as advertised, misrepresenting the 
cutting loss on purchases of carcass meat, and misrepresenting the 
grade of meat sold to customer. The order assessed a $20,000 civil 
penalty. 

On November 15, 1983, respondent appealed to the Judicial Offi- 
cer, to whom final Administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35). 2 Following complainant’s response, the case was re- 
ferred to the Judicial Officer for decision on December 7, 1983. 

Oral argument before the Judicial Officer, which is discretionary 
(7 U.S.C. § 1.145(d)), was requested by respondent, but is denied in- 
asmuch as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

Based upon a careful consideration of the entire record, the ini- 
tial decision and order is adopted as the final decision and order in 
this case, except for the omission of “much” in front of “lower” in 
Finding 13, the addition of Finding 17(a), and the changing of “90” 
to “10” in paragraph 9a) of the order. 

Respondent challenges the sufficiency of the evidence to support 
Judge Palmer’s findings, but they are supported by abundant evi- 
dence. Respondent questions the credibility of some of complain- 


1 See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1983 Supp.), and 
Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

2 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5.U.S.C. app., at 764 (1976). The Department’s: present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ triai litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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ant’s witnesses, but Judge Palmer, who saw and heard the wit- 
nesses testify, was in the best position for determining their veraci- 
ty. 

Respondent contends that a $20,000 civil penalty is too severe 
since he was already subjected to a criminal sanction of two year’s 
imprisonment, three year’s probation and a $2,700 fine imposed by 
the United States District Court for the District of Wyoming for 
the same type of violations during the same time period involved 
here. Although the criminal sanction is a relevant consideration 
here, the additional $20,000 civil penalty is not too severe, consider- 
ing the widespread and serious nature of respondent’s violations. 

Respondent contends that he is unable to pay a $20,000 civil pen- 
alty, but there is no evidence in the record to support that argu- 
ment. It has long been the practice in this Department to receive 
evidence relating to the appropriate sanction to be issued, includ- 
ing the respondent’s ability to pay a civil penalty. * Accordingly, if 
respondent is not financially able to pay a substantial civil penalty, 
he should have offered evidence as to his financial condition. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), hereinafter referred to as “the Act,” instituted by a complaint 
and notice of hearing filed on February 1, 1982, by the Packers and 
Stockyards Administration. The complaint alleged that the re- 
spondent engaged in several unfair and deceptive trade practices, 
including bait and switch sales transactions, failure to deliver bo- 
nuses as advertised, misrepresenting the cutting loss on purchases 


3 In re Bosma, 41 Agric. Dec. 2219 (1982) (order denying reconsideration), appeal 
docketed, No. 83-7069 (9th Cir. Feb. 2, 1983); In re Hatcher, 41 Agric. Dec. 662, 669 
n.3 (1982); In re Rowland, 40 Agric. Dec. 1934, 1950 n.9 (1981), aff'd, No. 82-3015 (6th 
Cir. July 18, 1983); In re King Meat Co., 40 Agric. Dec. 1910, 1919 (1981) (order deny- 
ing reopening), aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), appeal docketed, No. 
82-6029 (9th Cir. Nov. 12, 1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 416 
(1980); In re Esposito, 38 Agric. Dec. 618, 656-63 (1979); In re National Meat Packers, 
Inc., 38 Agric. Dec. 169, 177 n.6 (1978); In re Loretz, 36 Agric. Dec. 1087, 1096 (1977); 
In re Christ, 35 Agric. Dec. 195, 203 n.8 (1976); In re Overland Stockyards, Inc., 34 
Agric. Dec. 1808, 1854-55 (1975); In re Speight, 33 Agric. Dec. 280, 310-13 (1974); In 
re Miller, 33 Agric. Dec. 53, 80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974); 
In re Professional Commodity Serv., Inc., 32 Agric. Dec. 585, 586-91 (remand order), 
second remand order, 32 Agric. Dec. 592 (1973), final decision, 33 Agric. Dec. 14 
(1974); In re Andrews, 32 Agric. Dec. 553, 579 (1973); In re Sy B. Gaiber & Co., 31 
Agric. Dec. 474, 505 n.20, reconsideration denied, 31 Agric. Dec. 843, 847-50 (1972); In 
re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1596 n.39 (1971). 
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of carcass meat, and misrepresenting the grade of meat sold to cus- 
tomers. 

Respondent filed an answer denying the commission of any viola- 
tion of the Act, and alleging as affirmative defenses that the com- 
plaint was defective as a matter of law, lack of jurisdiction over the 
respondent, and the barring of this proceeding under the doctrines 
of estoppel and laches. 

Oral hearings were held October 12 through 14, 1982; Noveinber 
15 through 19, 1982; and January 17 through 21, 1983, in Salt Lake 
City, Utah, before Administrative Law Judge Victor W. Palmer, 
United States Department of Agriculture. Jerome Mooney, Esquire, 
of Salt Lake City, Utah, and Michael Carnes, Esquire, of Dallas, 
Texas, represented respondent. Complainant was represented by 
Thomas C. Heinz, Esquire, and Charlene Rosen, Attorney, Office of 
the General Counsel, United States Department of Agriculture, 
Washington, D. C. 

Complainant called twenty witnesses to testify and offered 
twenty-nine exhibits into evidence of which twenty-seven were re- 
ceived. Respondent called twenty witnesses to testify and intro- 
duced fourteen exhibits. The transcript of the hearing consists of 
1,845 pages in 13 volumes. References to specific pages in the tran- 
script will be designated by the prefix “TR” preceded by the date of 
the transcript volume. The prefixes “CX” and “RX” shall designate 
Complainant’s Exhibits and Respondent’s Exhibits, respectively. 


FINDINGS OF FACT 


1. Respondent, Larry W. Peterman, is an individual doing busi- 
ness as Meat Masters, 2024 Highway 89 North, East Layton, Utah 
84011. 

2. At all times material herein, respondent was engaged in the 
business of preparing and selling meat food products to consumers, 
many of whom lived outside the State of Utah and came to pur- 
chase meat products from respondent in response to television, 
newspaper, and TV Guide advertisements circulated outside the 
State of Utah. 

3. Respondent regularly purchased carcass beef and meat from 
meat packers. Two of his suppliers were located outside the State 
of Utah and shipped carcass beef and meat to respondent in inter- 
state commerce. Respondent cut the carcass beef into smaller sec- 
tions, and advertised and resold it to consumers in bulk quantities 
through his sales outlets. At the time of resale, respondent cut the 
beef into retail portions and ground it into hamburger according to 
customer instructions. 





PACKERS AND STOCKYARDS ACT 
Volume 42 Number 8 


4. Respondent personally operated the “Meat Masters” store in 
Salt Lake City, Utah. He franchised other stores which operated 
under the “Meat Masters” name in Colorado at Denver, Colorado 
Springs, Grand Junction and Pueblo; in Idaho at Blackfoot; in 
Oregon at Eugene and Beaverton; in Wyoming at Casper, Chey- 
enne and Eden; and in Utah at Salt Lake City, Orem and Ogden. 
Respondent sold the Ogden, Utah, franchise to Jerry Lehrman on 
July 8, 1980; the Orem, Utah, franchise to Craig Salter on August 
14, 1980; the Grand Junction, Colorado, franchise to Dave Urall on 
September 15, 1980; and the Blackfoot, Idaho, franchise to David 
Kingston in August 1980. The franchise agreements required each 
franchisee to operate his store in conformity with respondent’s 
system of sales and service, and respondent provided advertising 
materials and formats and trained the franchisees. 

5. The respondent’s business activities at issue in this proceeding 
were conducted under the trade name “Meat Masters.” Such oper- 
ations and activities, viewed in their entirety, and the activities of 
his individual sales outlets, were either managed, directed and con- 
trolled by the respondent, or were carried on by his employees, 
agents and franchisees under policies and procedures established 
and maintained by the respondent. All Meat Masters advertising of 
record was under the management, direction and control of re- 
spondent. 

6. All beef sold in commerce must pass an inspection for whole- 
someness conducted by United States Department of Agriculture 
meat inspectors, or by state inspectors according to standards 
which conform to the federal inspection requirements. Meat at re- 
spondent’s Utah stores was inspected on an unscheduled, periodic 
basis by local health officials and was found to be in saleable condi- 
tion. 

7. The United States Department of Agriculture also provides a 
meat grading program to packers on a voluntary basis. Grading 
services include grading beef carcasses for both quality and yield. 
USDA’s grading services are only performed on carcasses which 
have passed the above-described wholesomeness inspection. In addi- 
tion, only carcasses which have been graded for quality may be 
graded for yield, and both must be done at the same time. A packer 
is charged a fee by USDA for this service. During calendar year 
1981, 54.6% of the commercial slaughter was quality graded by 
USDA. Some supermarket chains currently purchased ungraded 
beef from packers for sale to retail consumers. 

8. There are eight USDA quality grades. They are: Prime, 
Choice, Good, Standard, Commercial, Utility, Cutter and Canner. 
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The grade most widely sold to consumers is USDA Choice. The 
USDA Choice grade of beef is also produced in the greatest volume. 

9. The USDA yield grades specify beef carcass cutability; that is, 
the amount of useable meat a carcass will yield after the waste fat 
and bone have been trimmed off. There are five USDA yield 
grades, numbered one through five. Yield grade 1 represents the 
highest yield of retail cuts and yield grade 5 the lowest. Approxi- 
mate yield percentages in closely trimmed, semi-boneless retail 
cuts for the five USDA yield grades are as follows (with a percent- 
ile of 2.3% being added or subtracted from the stated percentage 
and still being within the normal range of variance for the yield 
grade): yield grade 1 - 82%; yield grade 2 - 77.4%; yield grade 3 - 
72.8%; yield grade 4 - 68.2%; and yield grade 5 - 63.6%. 

10. Yield grades are relatively unimportant to consumers who 
buy trimmed beef cuts in retail stores and supermarkets. However, 
the USDA yield grades enable consumers buying in bulk, that is, 
those who buy beef carcasses, sides or other wholesale cuts, to esti- 
mate the amount of semi-boneless, closely trimmed retail cuts they 
will receive from their bulk purchase of beef. 

11. Quality grade and yield grade together indicate the total 
value of a beef carcass or half by separately indicating the quality 
and the quantity of table meat in the carcass. Official USDA grade 
and yield stamps appear prominently on all carcasses graded by 
USDA graders. 

12. Carcasses which have not been graded by USDA for quality 
and yield are generally termed “no-roll” or “ungraded.” Respond- 
ent purchased no-roll and ungraded carcasses for prices less than 
he paid at the same time for carcasses of Grade 3 and higher (10/ 
13 TR 11; CX 4, 5). 

18. Carcasses which upon slaughter reveal muscle tissue darker 
than normal are called “dark cutters” or “special dark” by the 
trade and normally are not graded. Respondent purchased such 
carcasses at prices lower than he paid at the same time for car- 
casses with normal meat color having greater eye appeal to con- 
sumers. 

14. In connection with respondent’s operation of Meat Masters, 
the respondent purchased large quantities of no-roll, ungraded and 
special dark carcass beef. Of the approximately 2,000 carcasses 
Meat Masters purchased as evidenced by invoices of record, at least 
555, or 28%, were ungraded. Conversely, 72% were graded, which 
is much higher than the percentage (54.6%) of graded carcasses 
available on the marketplace. Approximately 160, or 8%, were 
“special” or “dark cutters.” Respondent purchased twenty-seven 
(1.85%) yield grade four carcasses, and eight (.4%) yield grade five 
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carcasses. Meat Masters sold very few yield grade four and five car- 
casses. 

15. Meat Masters purchased most of its meat from Midvale Pack- 
ing Co., whose invoices comprise most of the purchase invoices of 
record. A smaller portion of Meat Masters purchases came from In- 
dependent Meat Company in Idaho, and Dallas City Packing Com- 
pany in Texas. Dallas City Packing slaughtered “less than one per- 
cent” yield grade four cattle in 1980, and slaughters between five 
and ten yield grade five animals in any given year. Nationally, less 
than 2% of graded carcasses will grade as yield five and between 5 
and 10% will grade as yield four. Yield grade five carcasses are 
therefore difficult to obtain by a beef distributor such as respond- 
ent. 

16. Meat Masters advertisements were widely disseminated 
through various media. They typically represented to the pubic 
that respondent was offering bulk quantities of USDA Choice beef, 
carcass halves or sides, for extremely low prices. The advertise- 
ments represented that purchasers of a half or a side of beef would 
also receive specified quantities of pork, other meat, or poultry as a 
bonus, free or at a nominal cost. The advertisements also indicated 
that Meat Masters sales were by appointment only, which could be 
established by calling a toll-free number. 

17. The advertisements in evidence typically represented all beef 
offered for sale as “USDA Choice”; whereas, 28% of the carcasses 
respondent had on hand were ungraded “no-rolls.” Respondent sold 
“no-rolls” to customers falsely represented as USDA Choice (11/17 
TR 98). 

17(a). [Added by Judicial Officer] Many of Meat Masters printed 
advertisements did not reveal the amount of cutting loss to be ex- 
pected for the various yield grades. Some did not indicate the yield 
grade of the advertised product. (CX 2, at 5, 6, 10, 11, 13, 14, 16, 17) 
A consumer cannot intelligently assess the meaning of beef carcass 
prices sold on a hanging weight basis without knowing the weight 
loss that carcass will suffer when cut into table meat. (CX 9) Where 
yield grade cutting losses were revealed, the yield grades of the ad- 
vertised specials were frequently set in very small type, and used 
abbreviations, e.g., “Y 4-5.” (CX 2) 

Many of Meat Masters printed advertisements did not say that 
the sale prices were based on hanging weights. (CX 2, at 4, 6, 8, 10, 
11, 18, 14, 16, 18) The typical consumer, accustomed to retail prices 
based on net weight, would be misled by this practice. (CX 9) 

Several printed advertisements did not predicate the advertised 
sale price of a beef side on the purchase of additional sections. (CX 
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2, at 2, 3, 4, 6, 14) These advertisements were circulated at different 
times throughout the period of the complaint. 

Other printed advertisements were worded so that a very careful 
reader would understand that the sale of a beef side was predicated 
on the purchase of additional sections of shoulder, plate and flank 
(e.g., CX 2, at 18). Most of the advertisements requiring the pur- 
chase of additional sections required the purchase of three 
“plates,” three “flanks” and three “shoulders,” in those instances 
where the carcass sections were named. A few based on the sale 
price on the required purchase of two extra flanks, two extra plates 
and two extra briskets. Some advertisements (e.g., CX 2, at 5) did 
not identify the names of the additional sections that had to be 
purchased with a beef half, but showed only a diagram of such sec- 
tions; such advertisements did not reveal what cuts of meat come 
from the extra sections, which information is essential in order to 
understand the true value of the advertised products. 

Some of the advertisements requiring the purchase of additional 
sections included a diagram listing the cuts of meat coming from 
each section of the beef half. The diagram listed both steak and 
ground beef or stew beef in each section (e.g., CX 2, at 18), giving 
the impression to an uninformed consumer that each section of the 
beef carcass is approximately equal in value to every other section, 
which is not true. The loin section is the most valuable per pound; 
the plate and flank sections are the least valuable. Thus the read- 
ers who read those advertisements carefully enough to note that 
extra sections must be purchased could easily have been misled to 
believe that every beef section is equally valuable. 

Many of the beef charts in Meat Masters advertisements gave 
the impression that all the listed cuts of meat could be derived si- 
multaneously from a particular section of the carcass. (E.g., CX 2, 
at 18) That is not true. (CX 9, “How to Buy Meat for Your Freez- 
er,” at 10-11; 11/18 TR 170-75) 

The advertisements broadcast on television did not mention cut- 
ting loss or state that the beef half sale prices were predicated on 
hanging weight and the purchase of additional sections of a car- 
cass. (CX 2, at 27-33) 

18. Meat Masters advertisements circulating at the same time 
made different offers and set out different requirements. The 7V 
Guide advertisement for the week of May 17 through May 23, 1980, 
advertised beef sides for 99¢ per pound, “includes all sections, yield 
4-5, 300 lbs. & up,” “primal cuts $2.49 to $4.99 per pound.” The 
Tribune advertisement for May 18, 1980, advertised beef halves for 
89¢ per pound, “includes extra sections, 375 lbs. and up, yield 4-5,” 
“primal cuts $2.39 to $4.89 per pound.” Similarly, the Tribune ad- 
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vertisement for May 27, 1980, offered beef halves for 89¢ per pound 
and, on the same day, KSL-TV ran an advertisement for beef sides 
at 99¢ per pound, no purchase of extra sections required. Bonus of- 
ferings differed considerably between the two advertisements. 

19. Consumers in the regions where Meat Masters outlets did 
business did in fact routinely respond to these advertisements in 
the belief and with the expectation that the offers and representa- 
tions contained in those advertisements were bona fide. (Testimony 
of Messrs. Allred, Draper, Wells, Comins, Butterfield, Mace, Hofer, 
Peatross, and Mrs. Swenson, Mrs. Johansen and Mrs. Payne). 

20. On February 9, 1980, Mr. Scott Allred of Grand Junction, Col- 
orado, purchased meat at the Meat Masters store in Grand Junc- 
tion, Colorado. At the time of the purchase, Mr. Allred lived in 
Vernal, Utah. Mr. Allred and other members of his family were at- 
tracted to Meat Masters by an advertisement (CX 2, p. 2) in the 
Daily Sentinel, a newspaper in Grand Junction. The advertisement 
prominently featured the sale of beef halves at 89¢ per pound, 
which to Mr. Allred seemed “like a good deal with the high price of 
meat at the time and all the things they gave along with it.” (10/14 
TR 67). But when the Allreds arrived at the Meat Masters store at 
the appointed time, they had to wait an hour and then found there 
were only two of the advertised beef sides and both were very unat- 
tractive. “It was yellowish, very poor looking, extremely lot of fat 
on it, and looked like it had a layer of rind on it. Really poor.” (10/ 
14 TR 69). The salesman then showed Mr. Allred meat at $2.39 per 
pound which was “red looking. It looked not as much fat. It looked 
pretty good.” (10/14 TR 70). The salesman “kept stressing the fact 
that the $2.39-a-pound meat was extremely better than the 89- 
cent-a-pound,” which “was a poor grade of meat.” (10/14 TR 70- 
71). Yet the salesman also represented that all Meat Masters meat 
was quality graded USDA Choice. (10/14 TR 71). Mr. Allred was 
switched to purchase the $2.39 per pound meat. (CX 11; entire testi- 
mony 10/14 TR 66-97). 

21. On February 13, 1980, Mr. Richard Draper of West Jordan, 
Utah, purchased meat at the Salt Lake City Meat Masters store. 
Mr. Draper was attracted to Meat Masters by an advertisement in 
the Salt Lake Tribune newspaper which prominently featured 
USDA Choice beef halves at 99¢ per pound. (CX 2, p. 3). After ar- 
riving at the store and waiting an hour and a half past his appoint- 
ment, Mr. Draper was served by a salesman who showed him the 
99¢ advertised beef and represented that it would suffer a 40 to 
50% cutting loss. The salesman said, “You don’t want to buy that. 
You should buy this beef over here that’s partially trimmed at 
$2.29 a pound. And you’re going to net more usable meat for your 
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dollar because you’re not going to have the loss in cutting because 
of the difference in the quality of meat.” (11/16 TR 63). But before 
going to the store, Mr. Draper had calculated a net cost of $1.65 per 
pound on a yield grade 5 purchase, figuring the cutting loss at 
40%, a higher percentage loss than the 36.4% loss indicated in the 
Meat Masters advertisement for yield grade 5. In the face of this 
resistance, Mr. Draper was turned over to another salesman who 
represented the loss would be 50 to 60% on the 99¢ meat. Finally, 
Mr. Peterman took over and represented the loss would be ‘60% or 
greater” on the 99¢ beef and 10% or less on the primal cuts which 
he would sell to Mr. Draper for $2.09 per pound, even though ad- 
vertised at $2.29 to $4.89 per pound. Mr. Draper was switched to 
purchase 395 pounds of the primal cuts, hanging weight (CX 12, pp. 
1-2). The actual cutting loss was approximately 24% as determined 
by Utah State officials. (CX 12, p. 3). This is consistent with the 
cutting loss to be anticipated on yield grade 2 beef, but not with 
Peterman’s statement that the loss would be 10% or less. 

22. On February 14, 1980, Mr. Delwin Craig Wells of West Valley 
City, Utah, purchased meat at the Salt Lake City Meat Masters 
store. Mr. Wells was attracted to Meat Masters by an advertise- 
ment in the Salt Lake City Tribune newspaper in which the most 
prominent feature was USDA Choice beef halves, yield 4-5, for 99¢ 
per pound. The advertisement also promised: “Prices will go up at 
least 10¢ per lb. next week.” (CX 2, p. 3). Mr. Wells had purchased 
beef halves six or seven times before. He came to Meat Masters 
after making a price comparison with another dealer and conclud- 
ing that based on the price and yield shown in the advertisement, 
at Meat Masters, he “would be getting more meat.” (11/15 TR 20). 
Mr. Wells made an appointment, arrived at the store at the ap- 
pointed time, and waited for an hour and a half only to discover 
they only had one half available at 99¢ per pound. (His testimony 
in this respect is corroborated by that of Larry Larson, a former 
employee of respondent, and is more credible than that of Fermond 
Ross, a customer whose recollection of the number of sides hanging 
in the locker that day was confused by his observations on other 
occasions and differs substantially from that of other customers 
who testified as to their observations). Mr. Wells testified: “I 
couldn’t see any meat on it, outside or inside. It was just all fat, all 
I could see.” (11/15 TR 21) Mr. Wells was switched to primal cuts 
at $2.29 per pound. (CX 13) The salesman said “he could make me 
a really good deal on primal cuts. And I’d have maybe 10 per cent 
waste is all. . . He told me he would give it to me for $2.29 a 
pound. And they had them in the ad for $2.39 a pound. And I said, 
‘No, I still don’t want that.’ I asked him if I could make an appoint- 
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ment later when they had some more halves for 99 cents. He said 
that beef was going to go way up. He was in the market to sell 
beef. So he’d make me a good deal on that.” (11/15 TR 21-22) 
Primal cuts were in fact advertised for $2.29 per pound. (CX 2, p. 3) 
Mr. Wells found within two weeks the price of beef halves at Meat 
Masters did not go up but in fact went down to 89¢ per pound. (11/ 
15 TR 25) The bonus meat was not “very good at all. In fact, I only 
used one package of bacon. The rest went in the garbage. The 
chickens were really skinny chickens. Hardly any meat at all.” 
(11/15 TR 25; entire testimony 11/15 TR 18-46). 

23. On March 11, 1980, Mrs. Sherylee Swenson of Linden, Utah, 
purchased meat at the Meat Masters store in Orem, Utah. Mrs. 
Swenson was attracted to Meat Masters by an advertisement in the 
Herald newspaper of Provo, Utah, which prominently featured beef 
halves at 99¢ per pound. Mrs. Swenson found “that was quite entic- 
ing, the price and the bonus included.” (CX 2, p. 4) At the store, 
Mrs. Swenson found the 99¢ meat looked “really fatty and old.” 
(10/13 TR 98) She did not want it. The salesman told Mrs. Swen- 
son: “I can show you where you can save some money. . . If you 
buy this 99 cent a pound beef. . . if you buy 300 pounds, you 
would only be able to get 120 pounds of edible meat [that is a 60% 
loss] and the rest you’ll throw in the garbage. . . But if you buy 
the primal cuts which is this pretty piece of meat here. . . you 
will only receive a five percent weight loss.” (10/13 TR 99-100) 
Mrs. Swenson bought primal cuts, 226 pounds hanging weight at 
$2.49 per pound. (CX 14, p. 1) Immediately after the sale was con- 
summated, Mrs. Swenson and her husband felt like they had “been 
took.” (10/18 TR 109) Mrs. Swenson compared prices with other 
businesses and discovered she could have received “a lot better 
deal [for] the same quality of meat.” (10/18 TR 110) She also had 
her meat weighed by Utah State officials and discovered that the 
cutting loss was approximately 21% rather than the 5% promised 
by the Meat Masters salesman. (CX 14, pp. 3-4; entire testimony 
10/13 TR 92-146) In response to her complaints, Mrs. Swenson was 
later given 55 pounds additional meat and the price of her initial 
purchase was lowered 20 cents a pound. 

24. On May 22, 1980, Mr. Alan Comins of Salt Lake City, Utah, 
purchased meat at the Salt Lake City Meat Masters store. Mr. 
Comins was attracted to Meat Masters by advertisements on televi- 
sion, in T'V Guide and in the Tribune newspaper, which prominent- 
ly featured the sale of beef halves at 89¢ per pound. (10/14 TR 9) 
At the store, Mr. Comins found the advertised meat was so fat he 
could see very little red muscle tissue in it and Mr. Comins was 
switched to purchase primal cuts rather than what he had intend- 
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ed to buy based, in part, on representations by Mr. Peterman, who 
told Mr. Comins: “there were better alternatives” to the 89¢ meat. 
“If we were to go with a primal cut, we would receive more beef for 
our money than if we went with the 80-cent, due to the fat loss 
and this yield idea.” (10/14 TR 12) Mr. Comins thought he was 
buying primal cuts for $1.99 per pound but discovered after return- 
ing home with his purchase that he had paid $2.99 per pound. (CX 
16) Mr. Comins compared prices with Safeway and found that he 
could have done better buying retail at Safeway. (10/14 TR 22) Mr. 
Comins received a bonus of 10 pounds of chicken and 20 pounds of 
pork which were of uneven quality. (10/14 TR 23; entire testimony 
10/14 TR 7-65) 

25. On June 26, 1980, Mrs. Kathleen Johansen of West Valley 
City, Utah, purchased meat at the Meat Masters store in Salt Lake 
City. Mrs. Johansen was attracted to Meat Masters by advertise- 
ments in the Tribune newspaper, which prominently featured 
USDA Choice beef halves for 89¢ per pound. (CX 2, pp. 5, 8) When 
Mrs. Johansen went to the store, she found the 89¢ meat was “very 
old, very beat up looking . . . [and] the fat [was] more brown 
looking, more hard looking, and it looked dirty . . . withered 
. . . There was very little meat portion showing that I could see, 
and it was darker red.” (10/13 TR 152, 156) Mrs. Johansen pur- 
chased the primal cuts at $2.39 per pound in part because she was 
told by Mr. Peterman “that to get the hamburger and the way I 
wanted it cut up, it wouldn’t be as economical a bargain as it 
would to have the better cut with the ribs cut out. . . and he 
said in the long run, I would get a greater quantity of meat at a 
better price.” (10/13 TR 157, 158) Mr. Peterman represented the 
cutting loss ‘would be like 60 percent or more less [sic] with this 
cheaper beef.” (10/13 TR 158) Mrs. Johansen was misled by the 
Meat Masters advertisement because she had calculated what she 
intended to spend without noticing the small print in the advertise- 
ment which “said that you had to buy an extra set of ribs to get” 
the 89¢ beef. (10/13 TR 157) Mrs. Johansen received 190 pounds of 
meat, for a net cost per pound of $2.72. (10/13 TR 167). Mrs. Johan- 
sen called other outlets and was quoted beef half prices for “high- 
est quality, highest yield,” of from $1.29 to $1.35 per pound, hang- 
ing weight. (10/13 TR 168) Mrs. Johansen received approximately 
70 pounds of pork and chicken as bonus even though Meat Masters 
had advertised one half a pork; that is, 100 pounds of pork, as a 
bonus (entire testimony 10/13 TR 148-193) In response to Mrs. Jo- 
hansen’s complaints, Mr. Peterman returned her check, cancelled 
the contract, and tore up a check in a smaller amount which Mrs. 
Johansen later tendered for the amount she believed to be fair. 
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26. On August 1, 1980, Mr. William Butterfield of Salt Lake City, 
Utah, purchased meat at the Salt Lake City Meat Masters store. 
Mr. Butterfield was attracted to Meat Masters by a television ad- 
vertisement featuring the sale of beef halves for $1.09 per pound, 
with a bonus of one half a hog. Mr. Butterfield made an appoint- 
ment using a toll-free telephone number and was told by the opera- 
tor that beef halves of 300 pounds and up were available. Mr. But- 
terfield arrived at the store at the appointed time but was required 
to wait for an hour and a half. When he was shown the advertised 
meat, he discovered that the only $1.09 halves they had “would 
weigh in excess of, or around, 550 pounds,” which Mr. Butterfield 
described as follows: ‘‘All I actually saw, of the halves that were 
hanging there, was the fat. That the halves did appear to be ex- 
tremely large, and they did appear to have a great deal of fat on 
them. They seemed to be, and I don’t want to use the word dirty, 
but the fat seemed to appear dingy, or grey in color.” (11/15 TR 52, 
53) Mr. Butterfield was switched to primal cuts at $2.49 per pound 
based in part on representations that he would only save $20.00 if 
he bought the $1.09 meat. (CX 17) Mr. Butterfield received thirteen 
pounds of beef, hanging weight, as bonus instead of the one half 
hog bonus or 100 pounds of pork which had been advertised. Mr. 
Butterfield felt rushed by the situation, and felt there was no 
option but to take the 13 pound beef bonus. (11/15 TR 78; entire 
testimony 11/15 TR 47-82). 

27. On August 22, 1980, Mr. Clifford Mace of Evanston, Wyo- 
ming, purchased meat at the Meat Masters store in Orem, Utah. 
Mr. Mace was attracted to Meat Masters by advertisements in TV 
Guide and on television which prominently featured beef halves for 
$1.09 per pound. (CX 2, p. 10) Mr. Mace described the $1.09 meat as 
follows: “You know, it was old-looking meat. You could see mold on 
it and it was poor quality. It was thin. It looked like half-starved 
animals to me.” (10/14 TR 126) Although Mr. Mace came to Meat 
Masters to purchase the $1.09 meat, he was switched to primal cuts 
at $2.39 per pound. (CX 18) Mr. Mace had a great deal of difficulty 
getting the bonus meat he had been promised. Twenty pounds of it 
were given to him at the time of purchase. After five or six at- 
tempts, he finally received the remaining twenty pounds on Febru- 
ary 7, 1981, more than five months later. The bonus meat was very 
poor quality, and much of it was thrown away. (10/14 TR 131, 132; 
entire testimony 10/14 TR 124-143). 

28. On October 24, 1980, Mrs. Kenneth Payne of Syracuse, Utah, 
purchased meat from Meat Masters in Ogden, Utah. Mrs. Payne 
was attracted to Meat Masters by an advertisement in the Ogden 
Standard Examiner newspaper which prominently featured beef 
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sides for $1.09 per pound with a bonus of free pork and chicken. 
(CX 2, pp. 15-16) Mrs. Payne found the $1.09 meat “very unappeal- 
ing. It looked like it had been there a long time. There were about 
two and a half carcasses” in the store. Mrs. Payne had been told 
there would be 20% cutting loss on the $1.09 beef when she called 
to make her appointment, but at the store she was told “there 
would be a 50% cutting loss” because “we would have things such 
as ribs that we couldn’t use that we’d be taking home, so this 
would add to the loss.” (11/16 TR 9) Mrs. Payne was switched to a 
primal cut purchase at $2.39 per pound. (CX 19) “We still wanted 
to go with the $1.09 meat and he was trying to talk us out of it, to 
buy the more expensive meat, and we still had decided it was, you 
know, I was still trying to talk to him about it not being that great 
a loss, the 50 percent loss, and he was trying to show us that we 
would get better cuts of meat than we would have going with the 
special.” (11/16 TR 9) Mrs. Payne and her family were unsatisfied 
with the meat quality, and returned it for meat which they found 
equally unsatisfactory (entire testimony 11/16 TR 2-58 and 11/19 
TR 70-72). 

29. On January 27, 1981, Mr. Allan Peatross of Salt Lake City 
purchased meat at the Salt Lake City Meat Masters store. Mr. Pea- 


tross was attracted to Meat Masters by advertising in TV Guide, 
the newspapers, and on television, in particular, advertising which 
prominently featured beef sides for $1.09 per pound. (CX 2, pp. 19- 
20) Mr. Peatross went to the store at the appointed time when the 
following occurred: 


Q. What did Mark [Meat Masters salesman] tell you 
about the $1.09 beef? 


A. He told us that it was a quick-fed, corn-fed beef, 
mostly fat. There’s a very low table yield or net 
weight table weight that you would take home. He 
told us that it was mostly the poor quality meat in 
eating. And also most of it was soup and bones and for 
people that preferred that type of meat. That’s what 
they were looking for. 


Did he tell you how much, what percentage of the 
$1.09 meat you would lose after it was cut up? 


Yes. He said that a lot of people were reporting back 
to him, that when buying approximately 400, 500 
pounds of meat they were taking home 150 to 170 
pounds of meat, getting to the table. [That is a 62 to 65 
percent cutting loss.] 
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Do you want me to go on with my conversation with 
Mark? 


Sure, and what he told you. 


Well, as we proceeded, he asked me what kinds of cuts 
of meat I was looking for, what were our eating 
habits. I told him I would like the primer cuts of meat, 
for entertaining. So, we liked good quality meat. He 
then walked us over to another rack of meat. He said 
that this was a higher quality of meat. From appear- 
ance, it was a lot redder and fresher looking, more en- 
ticing. He stated that when purchasing this meat it 
was more per pound. But that per pound we would get 
more home, when you took it home after the butcher 
costs, removing the fet and the bones. 


What did you end up buying? 


We ended up buying the fresher looking meat, blood- 
ier, redder meat. 


Mr. Peatross, what did the $1.09 beef look like? 


It was all mostly covered with fat, kind of had a tinge 
to it, not a white tinge, but kind of a yellowish tinge. 
Most of it was set up on the racks, but most of the fat 
was facing myself. I was looking at what I would imag- 
ine to be the outside of the carcass. It looked like thick 
bulges of fat. It didn’t look attractive. 


Mr. Peatross was switched to the primal cuts at $2.59 per pound. 
(CX 21, p. 1) Meat Masters personnel were very reluctant to say 
what yield grade Mr. Peatross was purchasing. Only after consider- 
able pressure did a salesman indicate that the cutting loss would 
be 18%. (11/15 TR 128-131; CX 21, p. 2) Mr. Peatross had the meat 
weighed by Utah State officials and discovered the cutting loss was 
approximately 25%. (CX 21, p. 4) Although Mr. Peatross had indi- 
cated that he wanted the “primer cuts of meat, for entertaining,” 
(11/15 TR 121), he received an entire side of beef with many 
pounds of hamburger, soup bones and stew meat. (CX 21, p. 5) Meat 
Masters did not have all the advertised bonus in stock and gave 
Mr. Peatross a raincheck for part of it. He was supposed to receive 
pork but eventually received 40 pounds of pork and chicken. Mr. 
Peatross paid 10 cents more per pound than Mr. Hofer paid for the 
same product advertised at the same time at the same store (entire 
testimony 11/15 TR 116-167). 
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30. On January 28, 1981, Mr. Robbie Richard Hofer of Lyman, 
Wyoming purchased meat at the Salt Lake City Meat Masters 
store. Mr. Hofer was attracted to Meat Masters by an advertise- 
ment in 7'V Guide which prominently featured beef sides for $1.09 
per pound. (CX 2, pp. 19-20) Mr. Hofer described his experience at 
the store as follows: 


Well, it [the $1.09 beef side] had a lot of fat on it. And then 
he told me that he had some better meat for sale but it was 
a higher price. So he showed that to me. He didn’t want me 
to look at the $1.09 a pound. So we went and looked at the 
other stuff. And he said it was $2.49 a pound. And I asked 
what was the difference in the meat? And he told me the 
$1.09 a pound, I'd get more ribs and more soup meat, and 
stuff like that. And the higher priced, I'd get more steaks 
and it would be better quality meat. 


(11/15 TR 85-86) 

Mr. Hofer was switched to primal cuts at $2.49 per pound. (CX 
20) The bonus meat was very poor quality; much of it was thrown 
away. (11/15 TR 93; entire testimony 11/15 TR 82-116). 

31. (a) Customers purchasing carcass beef should expect no more 
than a 34% cutting loss for a yield grade 4 carcass, yet they were 
typically told by Meat Masters personnel that they would experi- 
ence losses of 50 or 60 percent if they purchased the advertised beef 
half. The same exaggerations of cutting loss were made throughout 
the period of the complaint and were made whether or not the cus- 
tomer responded to an advertisement which required the purchase 
of additional sections in order to qualify for the special advertised 
price. If, as respondent has asserted, his cutting loss predictions 
were accurate by virtue of the required purchase of additional sec- 
tions, he engaged in unfair practices when he earlier made con- 
trary and deceptive representations in advertisements and by tele- 
phone to induce prospects to come to his business premises. On the 
other hand, if the advertisements accurately represented likely cut- 
ting losses for the various yield grades, then respondent made mis- 
representations at the time of purchase when he advised customers 
that the cutting losses would be much greater. 

(b) Respondent asserts two further justifications for the high 
cutting losses he advised customers they would experience if they 
bought the yield grade 4 and 5 carcasses. Firstly, when custom cut- 
ting meat for customers who gave instructions to debone the meat 
and grind less desirable cuts into hamburger, his predictions of 
greater cutting losses became correct. Secondly, these predictions 
accord with a recent study which reports that a carcass graded 
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yield 5 is comprised of 54.50 percent fat and bone, and 45.44 per- 
cent lean meat. These justifications ignore the fact that respondent 
also advised his customers that they would only experience cutting 
losses of 18%, 10%, or as little as 5% on the “primal beef” which 
he likewise was to custom cut according to the same instructions. 
By using different standards to represent the probable cutting 
losses on the two products, both of which were to be similarly 
custom cut, respondent unfairly disparaged the lower priced beef 
carcasses in order to switch his customers to higher priced meat. 

32. The carcass beef prices most prominently displayed in re- 
spondent’s advertisements were at or below respondent’s cost. The 
following table illustrates respondent’s carcass procurement costs 
for yield grades 4 and 5 within two weeks of the dates of purchase 
for seven out of eleven customers who testified at the hearing. (No 
purchase invoices are available for the remaining four customers) 
Yellow sheet prices for dates within a week of purchase are includ- 
ed for comparison. (CX 10; Offer of proof) 





a 
& 
nM 
< 
= 
Ee 
< 
a 
= 
w 
aS 
3 
Zz 
< 
= 
= 
= 
fa 
= 
= 
Pa] 
x 
om 
< 
= 


Volume 42 Number 8 


18/L2/T 


18/22/T 


08/6/01 


08/T/8 


08/8T/L 


08/02/9 


08/9T/¢ 


08/L/€ 


08/8/2 


08/8/2 


08/9/2 


4GLVd LaGHSs 
MOTTAA 


aolrdd LAGHS 
MOTTAA Fb OA 





g 
epesd plets) (18/2Z/T) 90'T : 18/S8/T 


18/b2/T 

08/21/01 

08/8/8 

08/02/L 

i ighisigl iain 08/22/9 


p Fosvsassvpasnecsadgbereue 08/L1/S 


i Be cisanpeeinenseniduatiind (OB/TL/8) SB [ore 6G: [oe 08/6/8 


08/01/2 
(08/6/2) 68° : 08/01/2 
(08/6/2) 68° $ j 08/9/2 


ASVHOUNd AO ALVA $-b DA GaLONS aLVG 
¥ OA GOlNd ASVHOUNd aolrdd dv LNGWNaASLLYZACV 


18/8¢/T 


18/L2/T 


08/62/01 


08/22/8 


08/1/8 


08/9/9 


08/26/S 


08/TT/& 


08/F1/Z 


08/81/Z 


08/6/Z 


aLVG 
LNGUWLNIOddV 





40j0H “Y 
sso1jeeg “W 


eudeg “Y ‘SI 


Preyzevng “MM 


uesueyor “yf 


YaAWOLSND 





PACKERS AND STOCKYARDS ACT 
Volume 42 Number 8 


33. To respondent’s procurement costs must be added the cost of 
cutting and wrapping which was approximately 16 cents per pound 
(CX 9, “How to Buy Meat for Your Freezer’, p. 12; 1/19 TR 83), as 
well as other overhead costs. When all these costs are added to- 
gether, the advertised beef side prices were clearly at or below cost. 
Indeed, a Meat Masters competitor with long experience in the 
business believed that Meat Masters was selling beef sides at below 
cost because the advertised prices were‘‘about five cents a pound 
over what I was paying for a half.” (1/19 TR 83-84). 

34. Respondent prominently advertised a relatively rare and dif- 
ficult to obtain product for sale prices at or below cost. Respondent 
did not intend to sell and did not sell large quantities of yield grade 
4 and yield grade 5 beef because it was merely bait to get the cus- 
tomers into stores where they could be switched to purchase much 
higher priced meat. 

35. Respondent and respondent’s employees and agents under re- 
spondent’s instructions, physically altered the appearance of car- 
casses in Meat Masters stores in order to make the “bait” beef less 
attractive and the more expensive primal cuts more attractive to 
customers. (11/17 TR 82-108). 

36. Respondent’s salesmen were instructed in the use of manipu- 
lative, deceptive and high-pressure sales tactics, and were motivat- 
ed to employ such tactics diligently by virtue of the fact that no 
commissions were paid by respondent to his employees and agents 
for sales of the advertised “bait’’ carcass beef. (11/17 TR 82-103). 

37. Respondent elicited testimony from ten witnesses who pur- 
chased meat from respondent on nineteen separate occasions. Each 
expressed satisfaction with the meat purchased and the bonus 
meat received. They further testified recalling several yield 4 or 5 
beef sides wholesome in appearance to have been available to them 
for purchase, and eight of their purchases were of yield grade 4 or 
5 carcasses. They believed the salespersons waiting on them to be 
straight-forward, informative and helpful. Several were upset that 
KSL-TV ran a series condemning Meat Masters sales practices and 
telephoned their objections to the TV station. A witness from the 
Beneficial Finance Company testified that customer complaints re- 
specting Meat Masters transactions financed by his company were 
relatively low in number, and he received numerous telephone 
calls from Meat Masters customers expressing surprise at the TV 
news article and their satisfaction with Meat Masters. 

38. The existence of satisfied customers does not alter the fact 
that Mr. Peterman, his outlet managers, employees, agents and 
franchisees operating under his management, direction and con- 
trol, customarily employed practices and sales tactics designed to 
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dupe consumers into the purchase of bulk quantities of meat at 
highly profitable prices considerably above the prices charged for 
comparable meat by other meat distributors. 


CONCLUSIONS 


By reason of the foregoing findings of fact, and all of the evi- 
dence of record, it is concluded that respondent Larry Peterman is 
a packer within the meaning of that term as defined in the Act (7 
U.S.C. § 191), is subject to the provisions of the Act, and has en- 
gaged in unfair and deceptive acts and practices as alleged in the 
complaint in wilful violation of section 202(a) of the Act (7 U.S.C. 
§ 192). 


I. Jurisdiction 


Respondent alleges that the Secretary of Agriculture lacks juris- 
diction in this matter because his business is that of a retailer and 
not that of a packer, engaged in sales or shipments in commerce. 

Respondent’s jurisdictional contentions are answered in full by 
the holding of Bruhn’s Freezer Meats of Chicago, Inc. v. United 
States Dept. of Agriculture, 438 F.2d 1332 (8th Cir. 1971). As was 
the case in Bruhn’s, respondent purchased sides and quarters of 
beef from out-of-state suppliers which he processed and sold in bulk 
quantities to consumers who in turn often transported the meat 
purchases to out-of-state residences. As the Eighth Circuit conclud- 
ed, such activities meet the Act’s definition of a “packer” which in- 
cludes: “any person engaged in the business ... of . . . preparing 
meats or meat food products for sale or shipment in commerce” (7 
U.S.C. § 191; interpreted by Bruhn’s, at 1336-1340). Respondent’s 
contentions that it is basically a retailer, not a wholesaler or a 
packer in commerce, and should not be subject to the jurisdiction 
of the Secretary, were fully answered in Bruhn’s, at 1340-1342. 

Here, as was the case in Bruhn’s, 1341-1342, the Federal Trade 
Commission which has primary jurisdiction over “retail sales” de- 
ferred to the Secretary of Agriculture, and the Secretary thereby 
has jurisdiction over activities such as these, pursuant to section 
406 of the Act (7 U.S.C. § 227). 


II. Respondent’s “Bait and Switch” Tactics are Unfair and 
Deceptive 


The hearing record evidence leaves no doubt that respondent en- 
gaged in deceptive tactics to sell beef. As in Bruhn’s Freezer Meats, 
supra, at 1335, unrealistically low prices for beef were advertised 
by respondent as “bait.” When prospects responded to the adver- 
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tisements, the advertised beef was disparaged and the customers 
were switched to higher priced beef. 

Respondent’s business was manifestly dependent upon the use of 
deliberate misrepresentations and high-pressure sales tactics. The 
Packers and Stockyards Act is violated when a packer uses “bait 
and switch” tactics or the other deceptive advertising and sales 
practices proven here to sell meat. Bruhn’s Freezer Meats, supra, at 
1335-36. Such patently unfair and deceptive practices are disrup- 
tive of the beef marketing system and, if allowed to continue, 
would undermine public confidence in the meat industry generally. 
Bruhn’s, supra, at 1341. 

Respondent is not exonerated by its occasional sales of the adver- 
tised “bait.” As stated in the Federal Trade Commission’s “Guide 
Against Bait Advertising”’: 


“Sales of the advertised merchandise do not preclude the 
existence of a bait and switch scheme. It has been deter- 
mined that on occasions, this is a mere incidental by-prod- 
uct of the fundamental plan and is intended to provide an 
aura of legitimacy to the overall operation.” (16 CFR Part 
238, Note) 


Nor does the fact that respondent had satisfied customers excuse 
its commission of unfair and deceptive practices. Basic Books, Inc. 
v. F.T.C., 276 F.2d 718, 721 (7th Cir. 1960); Feil v. F.T.C., 285 F.2d 
879, 883n.5 (9th Cir. 1960); Erickson v. F.T.C., 272 F.2d 318,322 (7th 
Cir. 1959); Independent Directory Corp. v. F.T.C., 188 F.2d 468, 471 
(2nd Cir. 1951); In re Bosma, 41 Agric. Dec. 1742, 1754 (1982); appeal 
docketed, No. 83-7069 (9th Cir. Feb. 2, 1983). 


III. Respondent’s Violations Were Wilifull 


The evidence unequivocally proved that respondent’s practices 
were willfull, Mr. Peterman personally engaged in “bait and 
switch” tactics, deliberately misrepresented the cut and trim loss 
on carcass beef offered for sale, and deliberately misrepresented 
ungraded beef as USDA graded. Mr. Peterman set the pattern of 
deception which his employees were encouraged to follow. 

Respondent’s practices unquestionably meet the test for wilful 
misconduct set forth in Butz v. Glover Livestock Comm. Co., 411 
US. 182, 185 (1973). 


IV. Franchising Does Not Protect Respondent From the Reach of 
the Packers and Stockyards Act 


Respondent contends he is not responsible for practices commit- 
ted by his franchised branches. To the extent this argument rests 
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on common law principles of agency, it is unavailing. The objective 
of the Packers and Stockyards Act is to regulate interstate com- 
merce in order that unfair, unjust and deceptive practices in the 
livestock and meat industries may be eradicated. This objective 
may not be circumscribed by arguments taken from the common 
law of agency. Goodman v. F.T.C., 244 F.2d 584, 590-91 (9th Cir. 
1957); Star Office Supply Co., et al., 77 F.T.C. 388, 445 (1970). The 
Federal Trade Commission has succinctly stated the applicable rule 
in Permanent Stainless Steel, Inc., et al, 51 F.T.C. 734 (1955), at 745. 
The Secretary, “imbued by statute with the public interest, is not 
bound by common law principles of agency in fulfilling [his] statu- 
tory mandate to protect the public from deception.” 

At any rate, seven of the twelve transactions detailed by com- 
plainant’s evidence occurred in respondent’s Salt Lake City store, 
which was never franchised, and two of the remaining transactions 
occurred in other locations before they were franchised. 

Moreover, the respondent’s franchise agreement itself requires 
the franchisee to observe sales and advertising practices designed 
by respondent. The evidence indeed shows the franchisees followed 
respondent’s design for misrepresentation and bait and switch in 
the bulk sale of carcass beef. In short, respondent franchised bait 
and switch operations. 


V. The Violations Warrant a Comprehensive Remedial Order and a 
Substantial Civil Penalty 


Respondent’s violations of the Act were reprehensible, intention- 
al, and flagrant. The Packers and Stockyards Act was enacted to 
uproot and bring to an end all unfair, deceptive and abusive prac- 
tices in the livestock and meat packing industries. The Act gives 
the Secretary of Agriculture “. . . the power to prevent packers, 
stockyards, companies, and all persons dealing in the stockyards 
from engaging in unfair, unjustly discriminatory or deceptive prac- 
tices or devices.” H.R. Rep. No. 77, p. 2, 67th Cong., lst Sess. 2 
(1921). 

The Secretary’s authority to fashion remedies for violations of 
the Act is found in sections 203(b) and 312(a) of the Act (7 U.S.C. 
§ 193(b), 213 (b)). Section 203(b) provides that if the Secretary finds, 
after hearing, that any packer has or is violating any provision of 
the Act, he shall issue “an order requiring such packer to cease 
and desist from continuing such violation.” 

The Supreme Court has held that in the context of Nieend, reme- 
dial legislation such as the Packers and Stockyards Act, federal ex- 
ecutive and independent agencies are clothed with wide discretion 
in determining the type of order that is necessary to bring an end 
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to unfair trade practices and to prevent their recurrence. F.T:C. v. 
National Lead Co., 352 U.S. 419, 428-429 (1957); Atlantic Refg. Co. 
v. F.T.C., 381 U.S. 357, 376 (1965). In order to achieve the Congres- 
sional objective, an agency is empowered to adopt a remedy which 
shall prevent easy circumvention of its order provided it is reason- 
ably related to the unlawful practices found to exist. F.T.C.. v. Ru- 
beroid Co., 343 U.S. 470 (1952). 

In addition to a cease and desist order, affirmative action may be 
required by an agency order. Encyclopedia Britannica, Inc. v. 
F-T.C., 605 F.2d 964, 970n.2 (7th Cir. 1979); Warner-Lambert Co. v. 
F-T.C., 562 F.2d 749, 756-757 (D.C. Cir. 1977), cert. denied, 435 U.S. 
950 (1977); Waltham Watch Co. v. F.T.C., 318 F.2d 28, 32 (7th Cir. 
1963), cert. denied, 375 U.S. 944 (1963). An agency has such ancil- 
lary power even when Congress has only expressly authorized the 
issuance of cease and desist orders. Warner-Lambert, supra; Pan 
American World Airways, Inc. v. United States, 371 U.S. 296, 311- 
312, 312n.17 (1963). 

Respondent’s use of deceptive and abusive practices has not been 
confined to any single operation or location. He has established 
outlets in the states of Wyoming, Idaho, Nevada, Colorado, Oregon 
and Utah. Government agencies in each of these states have 
brought actions against respondent based on complaints of bait and 
switch practices in the sale of meat. Indeed, following his felony 
conviction in Wyoming for use of bait and switch tactics in selling 
meat, respondent became responsibly connected with a meat distri- 
bution business in New Mexico which is the subject of new com- 
plaints of trade practice violations. (Testimony of Greenburg 10/14 
TR 98-123). It is abundantly clear that respondent does not willing- 
ly conform his business operations to the requirements of the law. 

In addition to the issuance of a cease and desist order, complain- 
ant has requested that respondent be ordered to take certain af- 
firmative actions to preclude future violations, and that a $20,000 
civil penalty be assessed against him. 

The proposed cease and desist order containing provisions for af- 
firmative disclosures by respondent is needed to curtail him from 
again engaging in these deceptive practices and is the minimum 
remedy necessary to effectuate the purposes of the Act. 

The proposed civil penalty is consistent with the gravity of the 
offense and the Department’s sanction policy. The $20,000 proposed 
civil penalty continues to be appropriate when the size of respond- 
ent’s business is considered which, at its peak, included franchised 
operations in five states. Nor can this sum be said to be so large as 
to adversely affect respondent’s ability to continue in business, 
when it is compared with the amounts respondent customarily ex- 





LARRY W. PETERMAN d/b/a MEAT MASTERS 
Volume 42 Number 8 


pended for newspaper and television advertising, toll-free tele- 

phone, beef carcass purchases, and the other expenses associated 

with opening and operating 13 separate stores in five states. 
Accordingly, the following order is being issued. 


ORDER 


Respondent, his agents, employees and servants, and any person 
acting in concert or participation with him, directly or through any 
corporate or other device, in connection with his business as a 
packer, shall cease and desist from: 

1. Representing, directly or indirectly, that any meat is being 
offered for sale at a certain price or under certain conditions when 
such offer is not a bona fide offer; 

2. Preparing or displaying meat in any manner for the purpose 
of causing a prospective customer to believe that its purchase 
would be inadvisable; 

3. Disparaging or otherwise ridiculing or degrading any of the 
meat advertised for sale; 

4. Misrepresenting the anticipated yield of retail cuts to be de- 
rived from any bulk quantity of meat; 

5. Delivering to a purchaser any meat which is not of the 
grade, quality or quantity ordered by the purchaser; 

6. Advertising free meat, meat products or poultry, or advertis- 
ing such meat, meat products or poultry at minimal cost, to pur- 
chasers as a bonus for purchasing a specified quantity of meat 
without giving the same quantity and type of bonus meat which 
was advertised in each and every instance in which the purchaser 
fulfills the conditions specified in the advertisement; 

7. Advertising the sale of halves or sides of beef at prices predi- 
cated on the purchase of additional sections of beef carcasses; 

8. Selling ungraded meat which has been represented as 
graded by USDA; and 

9. Failing to reveal in advertisements that the prices offered 
are predicated on the sale of meat on a hanging weight basis, when 
that is the actual basis on which the meat is offered for sale. 

Respondent shall, in connection with any meat distribution busi- 
ness in which respondent has any managing, directing, controlling 
or ownership interest: 

(a) Notify the Administrator, Packers and Stockyards Adminis- 
tration, in writing at least 10 days prior to the opening of any such 
business; 

(b) Prominently post a copy of the order issued in this proceed- 
ing in each such meat distribution business; 
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(c) Affirmatively advise each customer or prospective customer 
of such meat distribution business that the business is operating 
subject to the terms of this order; and 

(d) Allow each customer a 48-hour “cooling off’ period during 
which that customer may rescind a purchase contract without obli- 
gation. 

In accordance with section 203(b) of the Act, the respondent is as- 
sessed a civil penalty in the amount of $20,000.00. This civil penal- 
ty shall be payable by certified check immediately upon the effec- 
tive date of this order and shall be made payable to the Treasurer 
of the United States. The certified check shall be mailed to the As- 
sistant General Counsel, Packers and Stockyards Division, Office of 
the General Counsel, Room 2446 - South Building, United States 
Department of Agriculture, Washington, D.C. 20250. 

This order shall be effective 20 days after service on the respond- 
ent. 


In re: Rupnick PackinG Co., INc., and Mitton Rupnickx. P&S 
Docket No. 6184. Decided December 12, 1983. 


Packer—Failing to pay, when due—Civil penalty—Consent. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graphs I and II of the Complaint and Notice of Hearing and specifi- 
cally admit that the Secretary has jurisdiction in this matter, nei- 
ther admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 





RUDNICK PACKING CO. INC., & MILTON RUDNICK 
Volume 42 Number 8 


FINDINGS OF FACT 


1. (a) Rudnick Packing Co., Inc., hereinafter referred to as the 
corporate respondent, is a California corporation whose business 
mailing address is P.O. Drawer Z, Turlock, California 95381. 

(b) Corporate respondent is, and at all times material herein 
was: 

(1) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
or meat food products for sale or shipment in commerce; and 

(2) A packer within the meaning of and subject to the provi- 
sions of the Act. 

2. (a) Milton Rudnick, hereinafter referred to as the individual 
respondent, is an individual whose business mailing address is P.O. 
Drawer Z, Turlock, California 95381. 

(b) The individual respondent is, and at all times material 
herein was: 

(1) President of the corporate respondent; 

(2) Owner of 100 percent of the outstanding stock of the cor- 
porate respondent; and 

(3) Responsible for the direction, management and control of 


the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or 
other device, and respondent Milton Rudnick, directly or through 
any corporate or other device, in connection with their operations 
subject to the Packers and Stockyards Act, shall cease and desist 
from failing to pay, when due, the full purchase price of livestock. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
the corporate respondent is assessed a civil penalty of Five Hun- 
dred Dollars ($500.00). 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 23,082) 


In re: Bert HAZEKAMP AND Son, INc., and CHARLES B. HAZEKAMP. 
P&S Docket No. 6193. Decided December 12, 1983. 


Packer—Scales and weighing—Payment based on incorrect weights—Civil penal- 
ty—Consent. 

Allan R. Kahan, for complainant. 

G. Thomas Johnson, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purposes only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Bert Hazekamp & Son, Inc., hereinafter referred 
to as the corporate respondent, is a corporation organized and oper- 
ating in the State of Michigan. Its business mailing address is 3933 
South Brooks Road, Muskegon, Michigan 49444. 

2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of purchasing livestock in com- 
merce for slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Charles B. (Bert) Hazekamp, hereinafter referred to as the in- 
dividual respondent, is an individual whose business mailing ad- 
dress is 3933 South Brooks Road, Muskegon, Michigan 49444. 

4. The individual respondent is, and at all times material herein 
was: 
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(a) President and owner of a majority of the stock of respond- 
ent Bert Hazekamp and Son, Inc., and 

(b) Responsible for the management, direction and control of 
the practices and activities of respondent Bert Hazekamp & Son, 
Inc. 

5. The individual respondent is, and at all times material herein 

was, a packer within the meaning of and subject to the provisions 
of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Bert Hazekamp and Son, Inc., its officers, directors, 
agents and employees, and respondent Charles B. Hazekamp, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 

1. Failing to maintain and operate any livestock or monorail 


scale owned or controlled by them in such a manner as to insure 
accurate and correct weights; 

2. Operating any monorail scale owned or controlled by them 
unless the hooks, rollers, gambrels or other similar equipment used 
in connection with the weighing of carcasses of the same species of 
livestock are of uniform weight and the scale’s tare has been ad- 
justed and set to include only the weight of such equipment; 

3. Weighing livestock, livestock carcasses or parts thereof at 
other than their true and correct weights; 

4, Paying the sellers of livestock, livestock carcasses or parts 
thereof on the basis of inaccurate or incorrect weights; and 

5. Failing to read the scale to the nearest minimum graduation 
for livestock purchased on a carcass weight or carcass grade and 
weight basis. 

Respondents are jointly and severally assessed a civil penalty in 
the amount of Three Thousand Dollars ($3000.00). The payment of 
One Thousand Five Hundred Dollars ($1,500.00) shall be suspended 
provided that for a period of five (5) years from the effective date of 
this order respondents shall not violate the cease and desist provi- 
sions of this order. 

The provisions of this Order shall become effective on the first 
day after service of this Order on the respondents. 
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Copies of this decision shall be served upon the parties. 


(No. 23,083) 


In re: Guoria D. Mo.ina and Ramiro Corkitu. P&S Docket No. 
6119. Decided December 13, 1983. 


Packer—Bonding requirement—Consent. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 


thereunder (9 CFR § 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gloria D. Molina, hereinafter referred to as respondent 
Molina, is an individual with a business mailing address of 1906 N. 
Bridge, Weslaco, Texas 78596. 

2. Ramiro Corkill, hereinafter referred to as respondent Corkill, 
is an individual with a business mailing address of 1906 N. Bridge, 
Weslaco, Texas 78596. 

3. Respondents Molina and Corkill are, and since about about 
November 12, 1982, have been, partners doing business under the 
trade name United Packing Co. 
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4. Respondents Molina and Corkill, in connection with their oper- 
ations as United Packing Co. are, and since about November 12, 
1982, have been: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of that term as defined in the 
Act and subject to the provisions of the Act. 

5. United Packing Co. is the successor business to Union Slaugh- 
ter Co., a partnership which was comprised of Joe Molina (now de- 
ceased) and Gloria Molina, and which operated as a packer pur- 
chasing livestock for slaughter until approximately November 12, 
1982. 

6. Respondents’ average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Molina and Corkill, their officers, directors, agents, 
employees, successors and assigns, directly or through any corpo- 
rate or other device, in connection with their operations as a 
packer subject to the Act, shall cease and desist from purchasing 
livestock for slaughter without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondents. Copies of this decision shall be served upon 
the parties. 
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(No. 23,084) 


In re: Taytor Broruers, Inc. P&S Docket No. 6135. Decided De- 
cember 19, 1983. 


Packer—Bonding requirement—Failing to pay, when due—Failing to obtain writ- 
ten credit agreements—Civil penalty—Consent. 


Jory M. Hochberg, for complainant. 
John H. Jackson, Gurdon, Arkansas, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued there- 
under (9 CFR § 201.1 et seg.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 


1. Taylor Brothers, Inc., hereinafter referred to as the respond- 
ent, is a corporation organized and existing under the laws of the 
State of Arkansas. Respondent’s mailing address is P. O. Box 68, 
Gurdon, Arkansas 71743. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of that term as defined in the 
Act and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000.00. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Taylor Brothers, Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corpo- 
rate or other device, in connection with its operations as a packer 
subject to the Act, shall cease and desist from: 

1. Purchasing livestock for slaughter without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act 
and the regulations; 

2. Failing to pay, when due, for livestock purchased; and 

3. Failing to obtain from the sellers of livestock, before the pur- 
chase of livestock on credit, written credit agreements specifying 
the terms and conditions of payment and executed in strict con- 
formity with the requirements of section 409 of the Act (7 U.S.C. 
§ 228b), and section 201.200 of the regulations (9 CFR § 201.200). 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent is hereby assessed a civil penalty in the amount of 
$500.00. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 23,085) 


In re: Paris Livestock CoMPpANY Or TENNESSEE, INC., Ray BARNETT 
and Ricky Row ett. P&S Docket No. 6160. Decided December 
19, 1983. 


Dealer—Market agency—Misrepresenting purchase weights or prices—Invoices 
showing false weights or prices—Inserting or omitting information which results 
in a false record—Collecting payment based on false weights or prices—Accounts 
and records—Civil penalty—Suspended as registrant—Consent. 


Peter V. Train, for complainant. 
William B. Deas, Kansas City, Missouri, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the Regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondents admit the jurisdictional allegations in ff] 1 and 2 of 
the Complaint and specifically admit that the Secretary had juris- 
diction in this matter, neither admit not deny the remaining alle- 
gations, waive oral hearing and further procedure, and consent and 
agree for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Paris Livestock Company of Tennessee, Inc., hereinafter re- 
ferred to as the corporate respondent, is a corporation whose mail- 
ing address is P. O. Box 322, Paris, Tennessee 38242. 

(2) The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Paris Livestock Company of Tennessee stockyard, a posted stock- 
yard subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and 
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(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce, and as 
a dealer to buy and sell livestock in commerce for its own account. 

(3) Ray Barnett and Ricky Rowlett, hereinafter referred to as the 
individual respondents, are individuals whose business address is P. 
O. Box 322, Paris, Tennessee 38242. 

(4) The individual respondents are, and at all times material 
herein were: 

(a) President and Vice-President respectively, of the corporate 
respondent; 

(b) Owners of all the stock issued by the corporate respondent; 
and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 

(5) The individual respondents are, and at all times material 
herein were, market agencies and dealers within the meaning of 
those terms as defined in the Act, and subject to the provisions of 
the Act. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents and em- 
ployees, and the individual respondents, their agents and employ- 
ees, directly or through any corporate or other device, in connec- 
tion with their operation subject to the Act, shall cease and desist 
from: 

1. Misrepresenting to their principals, or to other purchasers of 
livestock from respondents, the original purchase weights or the 
original purchase prices for such livestock; 

2. Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
purchase, invoices, billings, or any other document showing false 
inaccurate or misleading weight or price entries for such livestock; 

3. Inserting or failing to insert in accounts of purchase, invoice, 
billings or other documents prepared in connection with the pur- 
chase or sale of livestock, any entry, statement or information 
where such insertion or omission results, in whole or in part, in a 
false, inaccurate or misleading record of such livestock purchase or 
sale transaction; and 
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4. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading weights or price entries on 
accounts of purchase, invoices or billings. 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their operations subject to the Packers 
and Stockyards Act, including: 

1. Complete and accurate copies of invoices, accounts and bil- 
lings documenting respondents’ purchase and sale of livestock, and 
showing true and correct weights and purchase prices for such live- 
stock; and 

2. Copies of all scale tickets prepared and issued in connection 
with the purchase or sale of livestock. 

In accordance with § 312(b) of the Act (7 U.S.C. § 213(b)), respond- 
ents Paris Livestock Company of Tennessee, Inc., Ray Barnett and 
Ricky Rowlett are jointly and severally assessed a civil penalty in 
the amount of six thousand dollars ($6,000.00). 

Respondent Paris Livestock Company of Tennessee, Inc. is sus- 
pended as a registrant under the Packers and Stockyards Act for a 
period of twenty-one (21) days. 

The provisions of this Order shall become effective on the sixth 


day after service of this Order on the respondents. 


(No. 23,086) 


In re: WASHINGTON County Livestock SALES, Inc. P&S Docket No. 
6003. Decided December 21, 1983. 


Dealer—Market agency—Insufficient funds checks—Timely remittance of net pro- 
ceeds—Custodial account—Suspension of registration—Consent. 


Allan R. Kahan, for complainant. 
Edgar W. Dwire, Wichita, Kansas, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the financial condition of the respond- 
ent does not meet the requirements of the Act and that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seg.). This decision is entered pursuant 
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to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits not denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Washington County Livestock Sales, Inc., hereinafter referred 
to as the respondent, is a corporation incorporated under the laws 
of the State of Kansas. Its mailing address is 117 S.D., Washington, 
Kansas 66968. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Washington County Livestock Sales, Inc., stockyard, a posted stock- 
yard under and subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard; 


(b) Engaged in business as a market agency buying and selling 
livestock in commerce on a commission basis and as a dealer 
buying and selling livestock in commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency buying and selling livestock in commerce on a commission 
basis and as a dealer buying and selling livestock in commerce for 
its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, its agents, employees, successors and assigns, direct- 
ly or through any corporate or other device, in connection with its 
activities subject to the Act, shall cease and desist from: 

1. Issuing checks in payment of the net proceeds due from the 
sale of consigned livestock without having and maintaining  suffi- 
cient funds available to pay such checks when presented; 

2. Failing to remit to consignors, within the time prescribed in 
section 201.43(a) of the regulations (9 CFR 201.43(a)) the net pro- 
ceeds due from the sale of consigned livestock; 
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3. Failing to deposit in its custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed in section 201.42(c) of the regula- 
tions (9 CFR 201.42(c)) amounts equal to the proceeds receivable 
from the sale of consigned livestock; 

4. Failing to otherwise maintain its ‘Custodial Account for 
Shippers’ Proceeds” in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR 201.42). 

Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as it shall demon- 
strate that it is no longer insolvent and that the deficit in its “Cus- 
todial Account for Shippers’ Proceeds” has been eliminated. When 
respondent demonstrates that it is no longer insolvent and that the 
deficit in its “Custodial Account for Shippers’ Proceeds” has been 
eliminated, a supplemental order will be issued in this proceeding 
terminating the suspension after the expirations of the 30 day 
period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 23,087) 


In re: Jack L. Lege. P&S Docket No. 6170. Decided November 10, 
1983. 


Market agency—Bonding requirement—Suspension of registration—Civil penal- 
ty—Default. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondents wilfully violated the Act and the regulations promulgat- 
ed thereunder (9 CFR § 201.1 et seq.). 
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Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Jack L. Lee, d/b/a Farmers Livestock Market, hereinafter 
referred to as the respondent, is an individual whose mailing ad- 
dress is P. O. Box 354, Jonesville, Virginia 24263. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of selling livestock in commerce 
on a commission basis; and 
(2) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail that the surety bond 
maintained to secure the performance of his livestock obligations 
under the Act was being terminated, and that if he continued his 
livestock operations without adequate bond coverage or its equiva- 
lent, he would be in violation of section 312(a) of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a market agency, selling livestock in commerce 
on a commission basis, without filing and maintaining an adequate 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent Jack L. Lee, individually or through any corporate 
or other device, in connection with his activities subject to the 
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Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
regulations. When respondent demonstrates that he is in full com- 
pliance with such requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 218(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Five Hundred Dollars ($1,500.00). 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 
30 days after service, as provided in sections 1.142 and 1.145 of the 
Rules of Practice (7 CFR § 1.130 et seq.). 


[This decision and order became final December 21, 1983. - Ed.] 


(No. 23,088) 


In re: Ropert E. McKEtvey and ALLEN L. Manin. P&S Docket No. - 
6111. Decided November 10, 1983. 


Packer—Insufficient funds checks—Failing to pay, when due—Civil penalty—De- 
fault. 


Peter V. Train, for complainant. 
Donald H. Molstad, Sioux City, Iowa, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER WITH RESPECT TO ROBERT E. MCKELVEY UPON 
ADMISSION OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
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spondents wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served upon re- 
spondents by the Hearing Clerk by certified mail. Respondents 
were informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent Robert E. McKelvey has failed to file an answer 
within the time prescribed in the Rules of Practice, and the materi- 
al facts alleged in the complaint with respect to Robert E. McKel- 
vey, which are admitted by respondent Robert E. McKelvey’s fail- 
ure to file an answer, are adopted and set forth herein as Findings 
of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Respondent Robert E. McKelvey, hereinafter referred to as 
respondent McKelvey, was, at all times material herein, a partner 


with Allen L. Mahin, doing business as Crofton Meats. His business 
mailing address is P. O. Box 135, Crofton, Nebraska 68730. 
(b) Respondent McKelvey was, at all times material herein: 

(1) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 

(2) A packer within the meaning of and subject to the provi- 
sions of the Act. 

2. Respondent McKelvey, in connection with his operations as a 
packer, on or about the dates and in the transactions set forth in 
paragraph II of the complaint, issued checks in purported payment 
for livestock purchased from Wiechman Pig Co. which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit and available 
in the account upon which such checks were drawn to pay such 
checks when presented. 

3. (a) Respondent McKelvey, in connections with his operations 
as a packer, on or about the dates and in the transactions set forth 
in paragraph II of the complaint and at numerous other times, pur- 
chased livestock for purposes of slaughter and failed to pay, when 
due, the full purchase price of such livestock. 

(b) As of November 22, 1982, there remained unpaid at least 
$150,961.19 for such livestock purchases. 
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4. (a) Respondent McKelvey, in connection with his operations as 
a packer, on or about the dates and in the transactions set forth in 
paragraph IV of the complaint, purchased meat for Alcester Meats 
and failed to pay the full purchase price of such meat. 
(b) As of November 22, 1982, there remained unpaid at least 
$10,829.83 for such meat purchases. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 4 herein, 
respondent McKelvey has wilfully violated section 202(a) of the Act 
(7 U.S.C. § 192(a)). 

By reason of the facts alleged in Findings of Fact 3 herein, re- 
spondent McKelvey has wilfully violated section 202(a) and 409(a) 
of the Act (7 U.S.C. §§ 192(a), 228(b)). 


ORDER 


Respondent Robert E. McKelvey, individually, as a partner with 
any other person, or through any corporate or other device, in con- 
nection with his operations as a packer subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock or meat without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which they are drawn to pay such checks 
when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; and 

3. Failing to pay for meat. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent Robert E. McKelvey is assessed a civil penalty in the 
amount of one hundred twenty-five dollars ($125.00). 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after 
service, as provided in sections 1.142 and 1.145 of the Rules of Prac- 
tice (7 CFR § 1.130 et seq.). 

[This decision and order became final December 22, 1983.—Ed.] 
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(No. 23,089) 


In re: Bitty Rex Copy. P&S Docket No. 6210. Decided December 28, 
1983. 


Dealer—Bonding requirement—Suspension of registration—Civil penalty—Con- 
sent. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent willfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits not denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Billy Rex Cody, hereinafter referred to as the respondent, is an 
individual whose mailing address is Route 7, Box 35A, Mt. Pleas- 
ant, Texas 75455. 

2. Respondent is, and at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Billy Rex Cody, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such requirements, a supplemental order 
will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty on the amount of Seven Hun- 
dred and Fifty Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 23,090) 


In re: Vic Mayuew. P&S Docket No. 6169. Decided November 23, 
1983. 


Dealer—Market agency—Bonding requirement—Suspension of registration—Civil 
penalty—Default. 


Thomas C. Heinz, for complainant. 


Respondent, pro se. 
Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 
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Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.189 of the Rules of Practice (7 CFR § 1.139). See also Jn re Rich- 
ard Wall, 35 A.D. 1516, 1517-8 (1976). 


FINDINGS OF FACT 


1. (a) Vic Mayhew, d/b/a Vic Mayhew Livestock Co., hereinafter 
referred to as the respondent, is an individual whose mailing ad- 
dress is P. O. Box 234, Brawley, California 92227. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 

2. Respondent was notified by certified mail that the surety bond 
maintained to secure the performance of his livestock obligations 
under the Act was being terminated, and that if he continued his 
livestock operations without adequate bond coverage or its equiva- 
lent, he would be in violation of section 312(a) of the Act and sec- 
tions 201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining an ade- 
quate bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 
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ORDER 


Respondent Vic Mayhew, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
regulations. When respondent demonstrates that he is in full com- 
pliance with such requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty on the amount of Four Thou- 
sand Dollars ($4,000.00). 

The provisions of this order shall become effective on the sixth 
day after this decision becomes final. Copies hereof shall be served 
upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service hereof UNLESS 


appealed to the Secretary by a party hereto within 30 days after 
service, as provided in sections 1.142 and 1.145 of the Rules of Prac- 
tice (7 CFR § 1.130 et seq.). 

[This decision and order became final December 29, 1983. - Ed.] 


(No. 23,091) 
In re: Grant Otis. P&S Docket No. 6223. Decided December 30, 
1983. 


Dealer—Bonding requirement—Suspension of registration—Civil penalty—Con- 
sent. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
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the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits not denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Grant Otis, hereinafter referred to as the respondent, is an in- 
dividual whose mailing address is Rural Route 1, St. Onge, South 
Dakota 57779. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis; and 
(b) Registered with the Secretary of Agriculture as a dealer to 


buy and sell livestock in commerce for his own account. 
CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Grant Otis, individually or through any corporate or 
other device, in connection with his activities subject to the Pack- 
ers and Stockyards Act, shall cease and desist from engaging in 
business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bond requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such requirements, a supplemental order 
will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty on the amount of Two Thou- 
sand Five Hundred Dollars ($2,500.00). 
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The provisions of this order shall become effective on the sixth 
day afterservice of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDERS 
(No. 23,092) 


In re: Micuet A. Macuapo and G. L. “Bub” Cozzi. P&S Docket No. 
59438. Order filed November 8, 1983. 


Order issued by Donald A. Campbell, Judicial Officer. 
STAY ORDER 
The attorney for respondent G. L. “Bud” Cozzi has requested a 
stay of the Order issued herein pending an appeal to the United 
States Court of Appeals for the Ninth Circuit. The civil penalty 
provisions of the order issued herein are hereby stayed pending the 


outcome of the appeal. The cease and desist provisions of the Order 
shall remain in effect. 


(No. 23,093) 


In re: Matres Livestock Auction Market, INc., PHitip Marrss, 


Sr., and Pup Martss, Jr. P&S Docket No. 5911. Order filed 
December 5, 1983. 


Order issued by Donald A. Campbell, Judicial Officer. 


REMOVAL OF STAY ORDER 


Respondents seek an order that the beginning date of the suspen- 
sion order, heretofore stayed pending the outcome of judicial 
review proceedings, be December 14, 1983. Complainant opposes 
the request. 

In accordance with the Department’s longstanding practice to 
avoid making suspension orders effective “during the Christmas 
holiday season,” when they would be least burdensome to respond- 
ents (Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, at 222 (1981)), respond- 
ents’ request is denied. 
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ORDER 


The stay order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. 

The suspension provisions contained in the consent decision and 
order issued on April 12, 1982, applicable to respondent Mattes 
Livestock Auction Market, Inc., Philip Mattes, Jr., shall become ef- 
fective on January 8, 1984, Provided, however, that if by any 
means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effec- 
tive date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be (i) the date fixed by a court 
of competent jurisdiction which issues an appropriate order with 
respect thereto, or (ii) upon a showing made by complainant that it 
is not likely that such an order will be entered by any court, the 
date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefinitely for this limited 
purpose). 


(No. 23,094) 


In re: WAYNE SANDERS. P&S Docket No. 6030. Order filed December 
5, 1983. 


Order issued by William J. Weber, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On August 18, 1982, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act for a period of 21 days and thereafter until such 
time as respondent demonstrated that he was no longer insolvent. 

Complainant has now received information that respondent has 
demonstrated he is no longer insolvent. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued August 18, 1982, is terminated. The order shall remain 
in full force and effect in all other respects. 
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REPARATION DECISIONS 
(No. 23,095) 


Bruty E. Srapies d/b/a B&S Catrie Co. v. Corn Bett LIVESTOCK 
Co. P&S Docket No. 6004. Decided November 8, 1983. 


Dealers—Market agencies—Failure to accept and pay for cattle—Unjust practice— 
Reparation awarded. 


Respondent agreed to buy certain cattle from complainant. Complainant paid the 
seller for the cattle and they were trucked to the destination stated by respondent. 
Respondent stopped payment on the check that its employee had issued to complain- 
ant when complainant presented his bills for payment. Complainant promptly re- 
covered the cattle and sold them at auction, and they brought less than the amount 
of the check. Respondent testified that he never agreed to buy the cattle, that he 
only agreed to try to sell them for complainant. The testimony of both complainant 
and respondent is in direct conflict and irreconcilable. Both testified credibly and 
acted consistently with each other’s testimony. 


On the basis of the evidence, the issuance of the check, it is concluded that respond- 
ent did agree to buy the cattle from complainant. In view of complainant’s damages, 
the action of respondent is found to be an unjust practice. Reparation was awarded 
to complainant. 


John J. Casey, Presiding Officer. 
Victor J. Lich, Omaha, Nebraska, for complainant. 
Clayton Byam, Omaha, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.), begun by a com- 
plaint filed on December 4, 1981, alleging in substance wrongful 
failure to accept and pay for certain cattle agreed to be purchased. 
The amount claimed was $28,561.90. 

Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondent on February 19, 1982. A copy of the investiga- 
tion report was served on complainant on the same day. 

Respondent timely filed an answer and request for oral hearing 
which were promptly served on complainant. At the hearing, men- 
tioned below, respondent offered an amendment to the answer. 
Complainant did not object to the amendment and it was received. 

An oral hearing was held at Omaha, Nebraska, on September 23, 
1982, before John J. Casey of the Office of the General Counsel of 
the Department. Complainant was represented by Victor J. Lich, 
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Jr., Esq., Omaha. Respondent was represented by Clayton Byam 
and Joseph Byam, Esqs., also of Omaha. Four witnesses testified. 
Seven exhibits were received. Thereafter both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant Billy E. Staples d/b/a/ B&S Cattle Co. at all 
times material herein was engaged in business as a market agency 
buying livestock on commission, and as a dealer buying and selling 
livestock for his own account, in commerce, with his principal place 
of business at Shenandoah, Iowa, and was so registered with the 
Secretary under the Act. 

2. Respondent Corn Belt Livestock Company, a corporation, at all 
times material herein was engaged in business as a market agency 
buying and selling livestock on commission, and as a dealer buying 
and selling livestock for its own account, in commerce, operating 
on the Union Stock Yards, Omaha, Nebraska, and was so regis- 
tered with the Secretary under the Act. 

3. On or about Saturday, September 26, 1981, respondent by its 
president Michael F. Guilfoyle agreed to buy certain cattle from 
complainant, to be trucked from Wyoming on or about October 1, 
to a destination to be stated by respondent. The cattle consisted of 
the following: 


210 steers weighing a total of 85,309 lbs. at $72.50 per cwt.; 


236 heifers weighing a total of 90,944 lbs. at $65.00 per 
cwt.; and 


120 heifers weighing a total of 48,390 lbs. at $64.00 per cwt. 


4. Complainant paid the seller for the cattle. They were delivered 
to Valley, Nebraska, on October 2 and 3 in accord with instructions 
of Mr. Guilfoyle. 

5. On October 5, complainant received from an employee of re- 
spondent a check for $151,932.22 Mr. Guilfoyle later upon learning 
of the check stopped payment on it. 

6. Complainant promptly thereafter recovered the cattle from the 
facility at Valley and resold them at auction, and they brought a 
gross proceeds of $140,131.11. Complainant paid $1,770.80 for feed- 
ing of the cattle at Valley; $6,430.92 expenses of sale; $7,352.08 for 
trucking from Wyoming to Valley; and $454.69 trucking from 
Valley to the market at Omaha for sale. 

7. The complaint was filed within 90 days of accrual of the cause 
of action alleged therein. 
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CONCLUSIONS 


Complainant testified credibly that respondent’s president Mi- 
chael F. Guilfoyle agreed by telephone to buy certain cattle. 

The following is undisputed. On Thursday, October 1, 1981, the 
first truckload of cattle departed from Wyoming in the direction of 
Omaha. The driver was instructed to telephone Mr. Guilfoyle that 
evening for delivery instructions. That evening the driver did tele- 
phone Mr. Guilfoyle. Mr. Guilfoyle had arranged to have the cattle 
received and cared for at a particular facility in Valley, Nebraska 
and, when the driver telephoned him, he told the driver to deliver 
them there. That load, plus the rest of the cattle, on other trucks, 
were delivered to that facility. Complainant paid the seller for 
them. The following Monday morning, October 5, complainant 
went to respondent’s office and presented his bills (complaint at- 
tachments A, B, and C) for the cattle to respondent’s employee 
Mary Graeve. Complainant had never done business with respond- 
ent before, but Mrs. Graeve, upon receiving the bills, issued him a 
check (complaint attachment D) for $151,932.22, the amount indi- 
cated on the bills. The check contains the notation “569 feeders,” 
although complainant’s bills show 566. Mr. Guilfoyle arrived short- 
ly after that and, upon learning that the check had been issued, 
stopped payment on it. Complainant promptly recovered the cattle 
from the Valley facility and sold them at auction, and they brought 
less than the amount of the check. Also, Mr. Guilfoyle, without the 
knowledge of complainant, caused the cattle to be listed for the Oc- 
tober 9 sale at the Omaha market. 

Mr. Guilfoyle testified, also credibly, as follows. He never agreed 
to buy the cattle. He only agreed to try to sell the cattle for com- 
plainant on a commission basis. He tried to sell them without suc- 
cess. When he arranged for receiving and care of the cattle at 
Valley, and instructed the driver to deliver them there, he was 
only trying to accommodate complainant, finding a place to care 
for them until complainant could sell them. When he caused the 
cattle to be listed for the October 9 sale at the Omaha market, this 
also was only trying to accommodate complainant, to help com- 
plainant to sell them. 

As to whether Mr. Guilfoyle agreed to buy the cattle, the testi- 
mony of complainant and Mr. Guilfoyle is in direct conflict and ir- 
reconcilable. As previously stated, both testified credibly. Also, 
each acted consistently with his testimony. 

What tips the balance in favor of complainant, in our view, is the 
action of Mrs. Graeve on Monday, October 5. Complainant had 
never done business with respondent before. She had worked there 
for many years and she cannot have recognized him as a regular 
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supplier. He must have been a stranger to her, but she issued him 
a check for more than $150,000.00 upon receiving his bills. She 
must have had a clear indication from Mr. Guilfoyle that he had 
purchased the cattle. That a person, employed in the firm for many 
years and trusted to draw checks on the firm’s bank account, 
would issue a check in such an amount to a stranger without such 
an indication is too incredible to believe. 

On the basis of the evidence we conclude that, as complainant 
testified, Mr. Guilfoyle did agree to buy the cattle from complain- 
ant. 

Respondent raised the defense of lack of “some writing sufficient 
to indicate that a contract for sale has been made between the par- 
ties and signed by the party against whom enforcement is sought 
or by his authorized agent or broker,” as required in the Statute of 
Frauds, U.C.C. § 2-201. The check, containing the names of both 
parties, the agreed price, and the notation “569 feeders,” is suffi- 
cient as a writing. Cohn v. Fisher, 118 N.J.Super. 286, 287 A.2d 222 
(1972); Jinright v. Russell, 123 Ga.App. 706, 182 S.E.2d 328 (1971); 
LEA Industries, Inc. v. Raelyn Intern., Inc., 363 So.2d 49 (Fla. App. 
1978). See also, ABC Auto Parts, Inc. v. Moran, 359 Mass. 327, 268 
N.E.2d 844 (1971); Torreggiani v. Coffee of Columbia, Inc., 49 


Misc.2d 785, 268 N.Y.S.2d 649 (1965); Hurdle v. White, 34 N.C.App. 
644, 239 S.E.2d 589, cert. den. 294 N.C. 441, 241 S.E.2d 843 (1978); 
and see dicta in Presti v. Wilson, 348 F. Supp. 543 (E.D.N.Y. 1972); 
and Anno: Check as Satisfaction of Statue of Frauds, 9 ALR4th 
1009. 

The evidence clearly establishes complainant’s damages as 
follows: 


$151,932.22 contract price. 
(140,131.11) gross proceeds of prompt sale at 
auction. 


$ 11,801.11 difference. 

$ 1,770.80 paid by complainant for feeding 
at Valley. 

$ 6,430.92 expenses of sale at auction. 

$ 7,352.08 paid by complainant for trucking 
from Wyoming to Valley. 

GI ise sla ases cs ctatcpiteteispscteabcemi paid by complainant for trucking 
from Valley to Omaha market 
for sale. 


See U.C.C. §§ 2-703 and 2-706; Ord v. Benson, 163 Neb. 367, 79 
N.W.2d 713 (1957); Faxon v. Central and Reiser, 32 Ag. Dec. 136 
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(1973); and Manning v. Burley, 30 Ag. Dec. 1863 (1971). On the basis 
of these, we find the action of respondent to be an unjust practice 
within the meaning of Section 307(a) of the Act (7 U.S.C. 208(a)). 

On the jurisdiction to issue this order, see Mid-South Order 
Buyers, Inc. vs. Platte Valley Livestock, Inc., 210 Neb. 382, 35 
N.W.2d 229, 41 Ag. Dec. 48 (1982) and Rice v. Wilcox, 680 F.2d 586, 
39 Ag. Dec. 883 (8th Cir., 1980). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 FR 4395, as authorized by Act 
of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgani- 
zation Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It 
constitutes “an order for the payment of money” within the mean- 
ing of section 309(f) of the Act (7 U.S.C. 210(f)). 

Under that section if respondent does not comply with this order 
within the time limit in this order, complainant may within one 
year of the date of this order file in the district court of the United 
States for the district in which he resides or in which is located the 
principal place of business of respondent, or in any state court 
having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which he claims damages and this order in 
the premises. That section further provides that such suit in the 
district court shall proceed in all respects like other civil suits for 
damages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the district court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon his 
appeal. That section further provides that, if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117, 43 FR 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 
1063 (8 Cir., 1971). On a complainant’s right to judicial review of 
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such an order, see 5 U.S.C. 702-3 and United States v. ICC, 337 
US. 426. 


ORDER 


Within 30 days of the date of this order, respondent Corn Belt 
Livestock Co. shall pay to complainant Billy E. Staples the sum of 
$27,309.60 plus interest thereon at the rate of 18% per annum from 
December 1, 1981 until paid. 

Copies hereof shall be served upon the parties. 


(No. 23,096) 


Tuomas A. NuNES, JR. v. STIEFEL Bros. P&S Docket No. 6014. De- 
cided November 8, 1983. 


Dealer—Issuing insufficient funds check—Reparation awarded—Default. 


John J. Casey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.), begun by the 
filing of a complaint on December 21, 1981, alleging that on Octo- 
ber 22, 1981, complainant sold to respondent livestock for a total of 
$15,600.00 and received a check for that amount which was re- 
turned for insufficient funds. The amount claimed was $15,600.00 

Copies of the complaint and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice were 
served on respondent on March 26, 1982. A copy of the investiga- 
tion report was served on complainant on March 24. 

At the time of service of the copies of the complaint and the in- 
vestigation report, respondent was notified that an answer thereto 
should be filed within 20 days after such service and that failure to 
file an answer would be deemed an admission of the allegations 
contained in the complaint, and that the case file would be for- 
warded to the Office of the Secretary for the issuance of a default 
order without oral hearing as provided in the Rules of Practice at 9 
CFR § 202.106(d). No answer was filed by respondent. 

The failure of respondent to file an answer within the specified 
time limit deemed to be an jadmission of all the allegations of the 
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complaint and a consent to the issuance of a final order in the pro- 
ceeding based on all evidence in the record including information 
contained in the investigation report. 

On the basis of the record as thus formed it is found that on Oc- 
tober 22, 1981, respondent purchased livestock from complainant 
and gave a check in purported payment therefor in the amount of 
$15,600.00 which was returned for insufficient funds, and that at 
the time respondent was engaged in business as a dealer buying 
and seiling livestock for its own account in commerce and so regis- 
tered with the Secretary under the Act. Such action has been held 
to be a violation of the Act for which reparation may be ordered 
paid. Rice v. Wilcox, 630 F.2d 586, 39 Ag. Dec. 883 (8 Cir. 1980). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 FR 4395, as authorized by Act 
of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgani- 
zation Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It 
constitutes ‘an order for the payment of money” within the mean- 
ing of section 309(f) of the Act (7 U.S.C. 210(f)). 

Under that section if respondent does not comply with this order 
within the time limit in this order, complainant may within one 
year of the date of this order file in the district court of the United 
States for the district in which he resides or in which is located the 
principal place of business of respondent, or in any state court 
having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which he claims damages and this order in 
the premises. That section further provides that such suit in the 
district court shall proceed in all respects like other civil suits for 
damages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the district court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon his 
appeal. That section further provides that, if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 
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On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117, 43 FR 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 
1063 (8 Cir., 1971). On a complainant’s right to judicial review of 
such an order, see 5 U.S.C. 702-3 and United States v. ICC, 337 
US. 426. 


ORDER 


Within 30 days of the date of this order, respondent shall pay to 
complainant the sum of $15,600.00 plus interest thereon at the rate 
of 138% per annum from December 1, 1981 until paid. 

Copies hereof shall be served upon the parties. 


(No. 23,098) 


JAMES J. WALKER v. STIEFEL Bros. P&S Docket No. 6015. Decided 
November 8, 1983. 


Dealer—Failure to pay—Reparation awarded—Default. 


John J. Casey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), begun by the 
filing of a complaint on December 14, 1981, alleging that on July 
15, 1981, complainant sold to respondent livestock for a total of 
$105,000.00, of which $60,000.00 was not paid promptly, that re- 
spondent on October 9 offered to settle a dispute about some of the 
animals, that complainant accepted the offer, and that $40,000.00 
remained unpaid. 

Copies of the complaint and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice were 
served on respondent on March 24, 1982. A copy of the investiga- 
tion report was served on complainant on March 22. 

At the time of service of the copies of the complaint and the in- 
vestigation report, respondent was notified that an answer thereto 
should be filed within 20 days after such service and that failure to 
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file an answer would be deemed an admission of the allegations 
contained in the complaint, and that the case file would be for- 
warded to the Office of the Secretary for the issuance of a default 
order without oral hearing as provided in the Rules of Practice at 9 
CFR § 202.106(d). No answer was filed by respondent. 

The failure of respondent to file an answer within the specified 
time limit is deemed to be an admission of all the allegations of the 
complaint and a consent to the issuance of a final order in the pro- 
ceeding based on all evidence in the record including information 
contained in the investigation report. 

On the basis of the record as thus formed, it is found that on 
July 15, 1981, respondent purchased livestock from complainant for 
a total of $105,000.00 and failed to pay $60,000.00 of it promptly, 
that on October 9 respondent offered to pay $53,114.95 instead of 
$60,000.00 in settlement of a dispute about some of the animals, 
that complainant accepted the offer, and that $40,000.00 remains 
unpaid. It is further found that at that time respondent was en- 
gaged in business as a dealer buying and selling livestock for its 
own account in commerce and so registered with the Secretary 
under the Act. It has been held that under such circumstances the 
Act authorizes a reparation order. Rice v. Wilcox, 630 F.2d 586, 39 
Ag. Dec. 883 (8 Cir. 1980). 

The Act provides a 90-day time limit for filing such complaints. 
However, such a remedy can be revived by an offer such as re- 
spondent made on October 9, within 90 days of the day the com- 
plaint was filed. Am Jur 2d, Limitation of Actions, §§ 319 et seq. 
and Western Coal & Mining Co. v. Jones, 27 Cal.2d 819, 167 P.2d 
719, 164 ALR 685 (1946). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 FR 4395, as authorized by Act 
of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgani- 
zation Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It 
constitutes ‘an order for the payment of money” within the mean- 
ing of section 309(f) of the Act (7 U.S.C. (f)). 

Under that section if respondent does not comply with this order 
within the time limit in this order, complainant may within one 
year of the date of this order file in the district court of the United 
States for the district in which he resides or in which is located the 
principal place of business of respondent, or in any state court 
having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which he claims damages and this order in 
the premises. That section further provides that such suit in the 
district court shall proceed in all respects like other civil suits for 
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damages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the district court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon his 
appeal. That section further provides that, if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117, 43 FR 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 
1063 (8 Cir., 1971). On a complainant’s right to judicial review of 
such an order, see 5 U.S.C. 702-3 and United States v. ICC, 337 
US. 426. 


ORDER 


Within 30 days of the date of this order, respondent shall pay to 
complainant the sum of $40,000.00 plus interest thereon at the rate 
of 18% per annum from September 1, 1981, until paid. 

Copies hereof shall be served upon the parties. 


(No. 23,099) 


Fioyp B. Cross v. GREEN City Livestock MarKET, INc. P&S Docket 
No. 6040. Decided November 8, 1983. 


Dispute as to number of animals sold to complainant—Evidence not sufficient— 
Complaint dismissed. 


John J. Casey, Presiding Officer. 
Complainant and respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.) begun by a com- 
plaint filed on December 24, 1981, alleging in substance that com- 
plainant bought 44 animals from respondent, paid the agreed price 
for them, and received only 42 of them. The amount claimed was 
$937.69. 

Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondent on May 17, 1982. A copy of the investigation 
report was served on complainant on May 18. 

Respondent timely filed an answer and request for oral hearing. 

An oral hearing was held in Quincy, Illinois on January 27, 1983, 
before John J. Casey of the Office of the General Counsel of the 
Department. Neither party was represented by counsel. Three wit- 
nesses testified. One exhibit was received. No briefs were filed. 

Complainant testified that, at respondent’s auction on October 
31, 1981, he made a bid which was accepted on certain cattle which 
were weighed in two drafts. He counted 22 animals in the first 
draft. He did not count the animals in the second draft, but the 
scale ticket (investigation report exhibit IV-3) and the invoice 
(complaint attachment II-1) he received from respondent both show 
a total of 44 animals. 

Respondent’s auction is in Missouri and complainant’s farm is in 
Illinois. A copy of Missouri Department of Agriculture Health Cer- 
tificate Number 34682, obtained from the Illinois Department of 
Agriculture (investigation report exhibit IV-8), shows 44 animals. 

Respondent’s account of sale issued to the consignor and respond- 
ent’s sale recap sheet (investigation report exhibits IV-4 and IV-5) 
show 44 animals. 

It is undisputed that only 42 animals were delivered to complain- 
ant’s farm. The issue is whether there were 44 sold to complainant 
or whether the 44 figure was a miscount. 

Respondent’s general manager Kar! Boehner testified that the 44 
figure was a miscount made at the time the cattle entered the sale 
ring, which was entered on the various papers prepared afterward, 
and which was discovered only when the animals were loaded on a 
truck that night. He testified that the failure to notify complainant 
promptly was due to an oversight. He also testified that the pen 
card for the cattle, and the book showing the count made upon de- 
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livery of the animals to the auction before the sale, had been de- 
stroyed in a fire. 

Mr. Boehner’s testimony was corroborated by an affidavit (inves- 
tigation report exhibit IV-7) of Carroll Snyder, an employee of re- 
spondent and also herdsman for the consignors of the cattle. Mr. 
Snyder said that he had helped deliver the animals to the auction 
to be sold, he had sorted them, and he had assisted in driving them 
to the sale ring, and that 42 was the correct head count, not 44. 

The scale ticket (investigation report exhibit IV-3) shows the 
weight of the first draft as 16,085 pounds, and the total weight of 
both drafts as 32,745 pounds. The weight of the second draft is not 
shown but simple arithmetic shows it was 16,660 pounds. We can 
image four different likely hypotheses or possibilities, as follows: 


1st 2nd Differ- Foet 


Draft avg.wt. Draft avg. wt. onan 
count count ence 


22 «= 131# 22 «= T5T# 26# 3.5% 
22 4 «=6131# 20 833 # 102# 13.9% 
21 766# 21 193# 27# 3.5% 
20 804 # 22 157# 41# 6.2% 


If we understand him correctly, complainant asserts that, since he 
counted 22 in the first draft, only (1) or (2) would be possible and, of 
these, if the animals were a uniform lot, only (1) would be possible. 
However the testimony does not show that they were a uniform lot. 
In fact complainant testified that he weighed six charolais animals 
which came from the second draft, on a scale of his which weighs 
one at a time; the lightest was 700 pounds and the heaviest was 
812 pounds. 

We note that the first truck on which the animals were loaded, 
which was arranged for by complainant, was involved in an acci- 
dent before it reached complainant’s farm, and returned to re- 
spondent’s place of business. The animals were then unloaded and 
reloaded onto a second truck which delivered them to the farm. 

Weighing all the evidence, that produced by both parties as well 
as the contents of the investigation report, we conclude that the 
evidence is not sufficient to support an order to respondent to pay 
reparation to complainant. 

This order is the same as an order issued by the Secretary of Ag- 
riculture, being issued pursuant to delegated authority, 7 CFR 
§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
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450c-450g. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 
1976 Ed., appendix page 764. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a complainant’s right to judicial review of such an order, see 
5 U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 

The complaint is hereby dismissed. 

Copies hereof shall be served on the parties. 


(No. 23,100) 


Lioyp DEBRUYCKER v. STIEFEL Bros. P&S Docket No. 6041. Decided 
November 8, 1983. 
Dealer—Insufficient funds check—Reparation awarded—Default. 


John J. Casey, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.), begun by the 
filing of a complaint on April 12, 1982, alleging that on February 2, 
1982, complainant sold to respondent livestock for a total of 
$6,851.00 and received a check for That amount which was re- 
turned for insufficient funds. The amount claimed was $6,851.00. 

Copies of the complaint and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice were 
served on respondent on May 21, 1982. A copy of the investigation 
report was served on complainant on May 20. 

At the time of service of the copies of the complaint and the in- 
vestigation report, respondent was notified that an answer thereto 
should be filed within 20 days after such service and that failure to 
file an answer would be deemed an admission of the allegations 
contained in the complaint, and that the case file would be for- 
warded to the Office of the Secretary for the issuance of a default 
order without oral hearing as provided in the Rules of Practice at 9 
CFR § 202.106(d). No answer was filed by respondent. 

The failure of respondent to file an answer within the specified 
time limit is deemed to be an admission of all the allegations of the 
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complaint and a consent to the issuance of a final order in the pro- 
ceeding based on all evidence in the record including information 
contained in the investigation report. 

On the basis of the record as thus formed it is found that on Feb- 
ruary 2, 1982, respondent purchased livestock from complainant 
and gave a check in purported payment therefor in the amount of 
$6,81.00 which was returned for insufficient funds, and that at that 
time respondent was engaged in business as a dealer buying and 
selling livestock for its own account in commerce and so registered 
with the Secretary under the Act. Such action has been held to be 
a violation of the Act for which reparation may be ordered paid. 
Rice v. Wilcox, 630 F.2d 586, 39 Ag. Dec. 883 (8 Cir. 1980). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 FR 4395, as authorized by Act 
of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgani- 
zation Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It 
constitutes ‘an order for the payment of money” within the mean- 
ing of section 309(f) of the Act (7 U.S.C. 210(f)). 

Under that section if respondent does not comply with this order 
within the time limit in this order, complainant may within one 
year of the date of this order file in the district court of the United 
States for the district in which he resides or in which is located the 
principal place of business of respondent, or in any state court 
having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which he claims damages and this order in 
the premises. That section further provides that such suit in the 
district court shall proceed in all respects like other civil suits for 
damages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the district court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon his 
appeal. That section further provides that, if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 
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On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117, 43 FR 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 
1063 (8 Cir., 1971). On a complainant’s right to judicial review of 
such an order, see 5 U.S.C. 702-3 and United States. v. ICC, 337 
US. 426. 


ORDER 


Within 30 days of the date of this order, respondent shall pay to 
complainant the sum of $6,851.00 plus interest thereon at the rate 
of 13% per annum from April 1, 1982, until paid. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 


(No. 23,101 


In re: Eicaar Export Co., Inc., PACA Docket No. 2-6214. Decided 
July 29, 1983. 


Failure to pay promptly—Revocation of license—Default. 


Dennis Becker, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on February 8, 1983, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Janu- 
ary 1982 though July 1982, respondent purchased and accepted, in 
interstate and foreign commerce, from three sellers, 24 lots of fruit 
and vegetables, all being perishable agricultural commodities, but 
failed to make fully payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $258,847.00. 

A copy of the complaint was served upon respondent by regular 
mail on April 21, 1983, which complaint has not been answered. 
The time for filing an answer having run, and upon the motion of 
the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hear- 
ing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Eicaar Export Company, Inc., is a corporation, 
whose address at the pertinent times in this proceeding was 1390 
Market Street, San Francisco, California. 

2. Pursuant to the licensing provisions of the Act, license number 
821617 was issued to respondent on July 27, 1982, was renewed an- 
nually, presently is in effect, and is next subject to renewal on or 
before July 27, 1983. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period January 1982 through July 1982 respondent pur- 
chased and accepted in interstate and foreign commerce from three 
sellers, 24 lots of fruit and vegetables, all being perishable agricul- 
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tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$258,847.00 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 24 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 


[This decision and order became final November 3, 19883—Ed.] 


(No. 23,102) 


In re: Apptex, Inc. PACA Docket No. 2-6368. Decided November 4, 
1983. 


Broker—Failure to pay promptly—Revocation of license—Consent. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
ture Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “PACA”), instituted by a complaint 
filed on August 15, 1983, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 
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The complaint alleges that during the period April 1982 through 
May 1982, respondent, acting as a broker, negotiated, for one seller, 
sale transactions involving four lots of apples, a perishable agricul- 
tural commodity, in interstate and foreign commerce, but failed to 
account for, and make full payment promptly to the seller of the 
net proceeds it collected as an agent from two buyers totaling 
$31,672.50. Also, respondent, during the period February 1982 
through February 1983, purchased eight lots of apples, a perishable 
agricultural commodity, from two sellers, but failed to make full 
payment promptly of the agreed purchased prices totaling 
$86,706.00. A copy of the Complaint was served upon respondent. 
Respondent filed an Answer thereto, admitting all the factual alle- 
gations in the Complaint. The respondent and complainant have 
agreed to the entry of a Decision and Order as set forth herein. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 
CFR 1.138), the following Decision and Order is issued without fur- 
ther procedure or hearing. 


FINDINGS OF FACT 


1. Applex, Inc., (hereinafter “respondent”), is a California corpo- 
ration, whose mailing address is P. O. box 818, Half Moon Bay, 


California 94019. 

2. Pursuant to the licensing provisions of the PACA, license 
number 792057 was issued to respondent on September 19, 1979. 
This license has been renewed annually, and is next subject to re- 
newal on or before September 19, 1983. 

3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 

4. During the period April 1982 through May 1982, respondent, 
acting as a broker, negotiated, for one seller, sale transactions in- 
volving four lots of apples, a perishable agricultural commodity, in 
interstate and foreign commerce, but failed to account for, and 
make full payment promptly to the seller of the net proceeds it col- 
lected as an agent from two buyers totaling $31,672.50. 

5. During the period February 1982 through February 1983, re- 
spondent purchased, received and accepted, eight lots of apples, a 
perishable agricultural commodity, from two sellers, but failed to 
make full payment promptly of the agreed purchase prices totaling 
$86,706.00. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the PACA (7 U.S.C. 499b), by failing to make 
full payment promptly with respect to the transactions set forth in 
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Findings of Fact Nos. 4 and 5 above, for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 

This order shall become effective on the fourteenth day after this 
Decision and Order is issued. 

Copies hereof shall be served upon the parties. 


(No. 23,103) 


In re: WE SHENG Foop INpbustry (U.S.A.) Co., Inc. PACA Docket 
No. 2-6341. Decided October 5, 1983. 


Failure to pay promptly—Revocation of license—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA”, instituted by a complaint 
filed on July 18, 1983, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
November through December 1982, respondent purchased and ac- 
cepted, in interstate and foreign commerce, from 14 sellers, 23 lots 
of apples, a perishable agricultural commodity, but failed to make 
full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $428,237.09. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and unon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.1389 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, We Sheng Food Industry (U.S.A.) Co., Inc., is a 
corporation, which carried on business at 681 Market Street, Suite 
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871, San Francisco, California 94105, and whose current mailing 
address is c/o Mr. Tsan-Fu Hsieh, 601 Montgomery Street, Suite 
202, San Francisco, California 94111. 

2. Pursuant to the licensing provisions of the PACA, license 
number 800066 was issued to respondent on October 31, 1979, was 
renewed annually, presently is in effect, and is next subject to re- 
newal on or before October 31, 1983. 

3. During the period November through December 1982, respond- 
ent purchased and accepted in interstate and foreign commerce 
from 14 sellers, 23 lots of apples, a perishable agricultural commod- 
ity, but failed to make full payment promptly of the agreed pur- 
chase prices, or balances thereof, in the total amount of 
$428,237.09. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with re- 
spect to the 23 transactions set forth in Finding of Fact No. 3, 
above, constitute willful, repeated and flagrant violations of Section 
2 of the PACA (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 


Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final November 15, 1983. 
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(No. 23,104) 


In re: MorENO PRropucE CoMPANy, Oscar L. MorENOo, ALBERTA Y. 
Moreno, ARIEL J. MorENOo, GALO A. MoRENO AND/OR MoRENO 
Propuce CoMPANY, ALBERTA Y. MorRENO, GALO A. MORENO, 
and Oscar L. Moreno. PACA Docket No. 2-6187. decided Octo- 
ber 4, 1983. 


Failure to pay promptly—Publication of the facts—Application for license denied. 


Respondent Moreno Produce Company, a partnership of Oscar L. Moreno, Alberta 
Y. Moreno, Ariel J. Moreno, and Galo A. Moreno has committed willful, flagrant 
and repeated violations of the Act. Bankruptcy is no defense against such violations. 
The facts and circumstances were ordered to be published. The application for a li- 
cense by respondents was denied. 

Edward M. Silverstein, for complainant. 

Norton A. Colvin, Jr., Brownsville, Texas, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This administrative proceeding arises by reason of a “Notice to 
Show Cause and Complaint”, filed December 27, 1982, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture, pursuant to the provi- 
sions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a, et seq.) and the Regulations issued pursu- 
ant thereto (7 CFR Part 46). Both the pleadings and the evidence 
make reference to two entities having certain common ownership. 
For convenience of reference, said entities shall be referred to a “T’ 
and “TI”. “Respondent I” is a partnership composed of: 


Oscar L. Moreno 
Alberta Y. Moreno 
Ariel J. Moreno 
Galo A. Moreno 


Said Respondent I seeks a license issued pursuant to the provi- 
sions of the Perishable Agricultural Commodities Act, which would 
authorize Moreno Produce Company to engage in the business of 
handling fresh and/or frozen fruits and vegetables, all being per- 
ishable agricultural commodities, in interstate or foreign commerce 
as a commission merchant, dealer or broker. 

Respondent II is a partnership composed of: 
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Alberta Y. Moreno 
Galo A. Moreno 
Oscar L. Moreno 


Said Respondent II was issued PACA license No. 792080 on Sep- 
tember 25, 1979, which was renewed annually, but, terminated on 
September 25, 1982, when Respondent II failed to pay its annual 
license fee. 

In the Complaint filed herein, Complainant alleges that “Re- 
spondent I and/or Respondent II’, on certain specified occasions 
set forth in paragraphs 7 and 8 of the Complaint, violated Section 
2(4) of the PACA (7 U.S.C. 499b(4)) by failing to make full payment 
promptly of agreed purchase prices for lots of fruits and vegetables 
purchased, received and accepted in interstate commerce. 

Pertinent statutory and regulatory provisions are as follows: 


1. Sec. 2(4). 


It shall be unlawful in or in connection with any transac- 
tion in interstate or commerce- 


* * * * * * * 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involvin, 
any perishable agricultural commodity which is receiv 
in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, 
sold, or consigned, in such commerce by such dealer, or the 

urchase or sale of which in such commerce is negotiated 

y such broker; or to fail or refuse truly and correctly to 
account and make full payment promptly in respect of an 
transaction in any such commodity to the person wit 
whom such transaction is had; or to fail, without reasona- 
ble cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with 
any such transaction; 


9. Sec. 4(a). 


(a) Whenever an applicant has gels the prescribed fee the 


Secretary, except as provided elsewhere in this Act, shall 
issue to such applicant a license, which shall entitle the li- 
censee to do business as a commission merchant and/or 
dealer and/or broker unless and until it is suspended or 
revoked by the Secretary in accordance with the provisions 
of this Act, or is automatically suspended under section 
7(d) of this Act, but said license shall automatically termi- 
nate on any anniversary date thereof unless the annual 
fee has been paid: Provided, That notice of the necessity of 
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paying the annual fee shall be mailed at least thirty days 
before the anniversary date: Provided, further, That if the 
annual fee is not paid by the anniversary date the licensee 
may obtain a renewal of that license at any time within 
thirty days by paying the fee provided in section 3(b), plus 
$5, which shall be deposited in the Perishable Agricultural 
Commodities Act fund provided for by section 3(b): And 
provided further, That the licensee, or in case the licensee 
is a partnership, any partner, being discharged as a bank- 
rupt, unless the Secretary finds upon examination of the 
circumstances of such bankruptcy, which he shall examine 
if requested to do so by said licensee, that such circum- 
stances do not warrant such termination; 


8. Sec. 4(d). 


(d) The Secretary may withhold the issuance of a license to 
an applicant, for a period not to exceed thirty days pend- 
ing an investigation, for the purpose of determining (a) 
whether the applicant is unfit to engage in the business of 
a commission merchant, dealer, or broker because the ap- 
plicant, or in case the applicant is a partnership, any gen- 
eral partner, or in case the applicant is a corporation, any 
officer or holder of more than 10 per centum of the stock, 
prior to the date of the filing of the application engaged in 
any practice of the character prohibited by this chapter or 
was convicted of a felony in any State or Federal court, or 
(b) whether the application contains any materially false 
or misleading statement or involves any misrepresenta- 
tion, concealment, or withholding of facts respecting any 
violation of the chapter by any officer, agent, or employee 
of the applicant. If after investigation the Secretary be- 
lieves that the applicant should be refused a license, the 
applicant shall be given an opportunity for hearing within 
sixty days from the date of the application to show cause 
why the license should not be refused. If after the hearing 
the Secretary finds that the applicant is unfit to engage in 
the business of a commission merchant, dealer, or broker 
because the applicant, or in case the applicant is a part- 
nership, any general partner, or in case the applicant is a 
corporation, any officer or holder of more than 10 per 
centum of the stock, prior to the date of the filing of the 
application engaged in any practice of the character pro- 
hibited by this chapter or was convicted of a felony in any 
State or Federal court, or because the application contains 
a materially false or misleading statement made by the ap- 
plicant or by its representative on its behalf, or involves a 
misrepresentation, concealment, or withholding of facts re- 
specting any violation of the chapter by any officer, agent, 
or employee, the Secretary may refuse to issue a license to 
the applicant. 


4. Sec. &(a). 
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(a) Whenever (a) the Secretary determines as provided in 
section 6 that any commission merchant, dealer, or broker 
has violated any of the provisions of section 2, or (b) an 
commission merchant, dealer, or broker has been found 
guilty in a Federal court of having violated section 14(b) of 
this Act, the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the li- 
cense of such offender for a period not to exceed ninet 
days, except that, if the violation is flagrant or repeated, 
ns may, by order, revoke the license of the of- 
ender. 


PERTINENT REGULATIONS 
Sec. 46.2(aa). 


‘Full payment promptly’ is the term used in the [PACA] in 
specifying the period of time for making payment without 
committing a violation of the [PACA] ‘Full payment 
promptly,’ for the purpose of determining violations of the 
[PACA], means: 


(1) Payment of the net proceeds for produce received on 
consignment or the pro rata share of the net profits 


for produce received on joint account, within 10 days 
after the day on which the final sale with respect to 
each shipment is made; 


* * * * * * * 


Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted. 


* * * * * * * 


The Complainant seeks to withhold a license to Respondent I, 
pursuant to Section 4(d) of the Act, “* * * inasmuch as it or mem- 
bers of its partnership have engaged in practices of the character 
prohibited by the PACA.” 

The sanctions sought in the Complaint are as follows: 


“* * * q finding be made that Respondent I is unfit to be 
licensed under the PACA * * *; a finding be made that Re- 
spondent I and/or Respondent II has committed willful, re- 
peated and flagrant violations of Section 2 (4) of the PACA 
* * *. and [that] the facts and circumstances of such viola- 
tions be published. (Para. 13. of Complaint) 


On brief, the Complainant asserts: 
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“(1) The Complaint against Respondent should be dis- 
missed. The Complaint in this proceeding was filed against 
Respondent I and Respondent II because, apparently, both 
respondents appeared to have been operating under the 
same name during the same period of time. It was, thus, 
not clear which respondent committed which violation. At 
the beginning of the hearing, counsel for the co-respond- 
ents moved for dismissal of the complaint against Respond- 
ent II, a three member partnership consisting of Alberta 
Y. Moreno, Galo A. Moreno, and Oscar L. Moreno, on the 
ground that this partnership was not operating during the 
period of violations, but rather had terminated its oper- 
ations on December 31, 1981, when it was alleged to have 
been succeeded by Respondent I. See Hearing Transcript 
page 18. Complainant opposed this motion at the hearing 
on the ground that, since Respondent II had a PACA li- 
cense which was in existence during the critical time 
period, such a determination should not be made until all 
of the evidence was submitted. See Hearing Transcript 
page 20. On the basis of the evidence, complainant now 
withdraws its objection to the granting of the co-respond- 
ents’ motion for dismissal of Respondent II.” 


In view of Complainant’s position, as set forth above, the Com- 
plaint as to Respondent II, is hereby dismissed. 

In its Answer, filed January 11, 1983, Respondent stated it ex- 
pected to file Chapter 11 proceeding before the United States Bank- 
ruptcy Court for the Southern District of Texas which it alleged 
would operate as a stay | of this administrative proceeding. 

The oral hearing took place on February 24, 1983, before Admin- 
istrative Law Judge Dorothea A. Baker, in Brownsville, Texas. The 
Complainant was represented by Edward M. Silverstein, Esquire, 
Office of the General Counsel, United States Department of Agri- 
culture, Washington, D.C.. The Respondents appeared through 
Norton A. Colvin, Esquire, of Hardy, Rodriguez & Colvin, Attor- 
neys at Law, P.O. Box 2155, Brownsville, Texas 78520. 

The parties were given the opportunity to file briefs. On March 
25, 1983, the Complainant filed its brief. The Respondents filed 
none. 

By letter dated April 23, 1983, and received May 18, 1983, the Re- 
spondents, through counsel requested that there be filed herein a 
certified copy of the Chapter 11 Petition filed in the United States 


1This theory has been rejected by the Department of Agriculture. See: Jn re: 
Carlton F. Stowe, Inc., 41 A.D. 1116 (1982). 
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Bankruptcy Court, having a date of execution of February 3, 1983, 
and being case NO. 83-00836-H2-5. 
Said Petition in Bankruptcy was fore: 


Galo Moreno 
Ariel Moreno 
Alberta Moreno 
Oscar Mcreno 
d/b/a Moreno Produce Co., a partnership. 


The Findings of Fact herein are substantially those proposed by 
Complainant inasmuch as they are based upon, and are supported 
by, the evidence of record. 


FINDINGS OF FACT 


1. Moreno Produce Company, referred to herein as “Respondent 
I’, is a partnership composed of Oscar L. Moreno, Alberta Y. 
Moreno, Ariel J. Moreno, and Galo A. Moreno, whose mailing ad- 
dress is P.O. Box 296, La Feria, Texas 78559. Said Moreno Produce 
company is not and has never been licensed under the PACA. As 
alleged in Paragraph 4 of the Complaint filed herein, since Janu- 
ary 1, 1982, it carried on the business of a commission merchant, 
dealer or broker as these terms are defined in Section 1 of the 
PACA (7 U.S.C. 499a) and was therefore subject to the licensing 
provisions of the PACA during the time of the violations proven 
herein. 

2. The Complainant sought on brief the dismissal of the Com- 
plaint as to the entity described herein as Respondent II, and, the 
Complaint against said Respondent II is hereby dismissed. 

3. On June 6, 1982, Respondent I received and accepted one lot of 
peaches, a perishable agricultural commodity, for sale on consign- 
ment for Richter & Cochran, Inc., Charlotte, North Carolina. Al- 
though Respondent I sold the peaches, the last sale being made on 
July 29, 1982, failed to make full payment promptly of the net pro- 
ceeds realized in the amount of $1,106.60 to Richter & Cochran, 
Inc.. 

4, During the period April, 1982, through August, 1982, Respond- 
ent I purchased, received, and accepted 17 lots of perishable agri- 
cultural commodities, from 10 sellers in interstate commerce, but 
failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $61,024.35, as 
more fully set forth in the Complaint. 

5. In February, 1983, Respondent I filed a Petition, pursuant to 
Chapter 11 of the Bankruptcy Code (11 U.S.C. 1101, et seg.) with 
the Bankruptcy Court for the District of Texas. 
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6. On December 9, 1982, Respondent I applied for the issuance of 
a PACA license. 

7. The acts of Respondent I in failing to truly and correctly ac- 
count and make full payment for the one lot of peaches it accepted 
on consignment, as more specifically detailed in paragraph 7 of the 
Notice to Show Cause and Complaint, and in failing to make full 
payment promptly of the agreed purchase prices to 10 sellers for 
the 17 lots of perishable commodities it purchased, received, and 
accepted, as more specifically detailed in paragraph 8 of the Notice 
to Show Cause and Complaint, constitute willful, flagrant and/or 
repeated violations of section 2 of the PACA (7 U.S.C. 499). 


CONCLUSIONS 


The case law of the Department of Agriculture, which is applica- 
ble herein, is well established and has been followed over a long 
period of time. Respondent I has not shown to the contrary. 

The Complaint’s Proposed Findings of Fact, Conclusion and 
Order, filed March 25, 1983, and which were served upon Respond- 
ent I, set forth the appropriate precedent, which shall not be reiter- 
ated herein, except in summary form. 

As has been set forth by the Complainant, on brief, the PACA 
was enacted to regulate and control the handling of fresh fruits 
and vegetables. Its passage was occasioned, among other things, by 
the severe losses that shippers and growers were suffering due to 
unfair practices on the part of commission merchants, dealers, and 
brokers. Among its purposes was to provide a practical remedy to 
small farmers and growers who were vulnerable to the sharp prac- 
tices of financially irresponsible and unscrupulous brokers in per- 
ishable agricultural commodities. Accordingly, certain conduct by 
commission merchants, dealers, or brokers was declared to be un- 
lawful. Enforcement is accomplished through a system of licensing 
with penalties for violation. 

The instant proceeding involves a combined notice to show cause 
and disciplinary proceeding brought pursuant to sections 4 and 8 of 
the PACA (7 U.S.C. 499d and 499h). The evidence of record shows 
that Respondent I did violate section 2(a) of the Act by failing to 
make full and prompt payment of the net proceeds of consignment, 
and the agreed purchase prices with respect to 17 transactions in- 
volving perishable agricultural commodities in interstate commerce 
for a total of $62,130.95. In essence, Respondent I does not deny the 
fact of these violations, but argues that the fact of its bankruptcy 
avoids the consequences of its violations. 

The position of the Department of Agriculture is that bankrupt- 
cy is no defense against violations of the PACA. Marvin Tragash 
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Co. v. United States Department of Agriculture. 524 F.2d 1255 (5th 
Cir. 1975). The Department’s Judicial Officer, in the recent case of 
In re: Bananas, Inc., PACA Docket No. 2-6064, March 25, 1983, has 
stated: ‘* * * But it has repeatedly been held under the Act that 
all excuses, including bankruptcy, are routinely rejected in deter- 
mining whether payment violations occurred or whether violations 
were wilful, since the Act calls for payment—not excuses. 

The numerous violations committed by Respondent I constitute 
flagrant and repeated violations of the PACA. American Fruit Pur- 
veyors v. United States, 630 F.2d 370 (5th Cir. 1980); G. Steinberg & 
Son, Inc. 32 A. D. 236 (1973), aff'd sub nom., George Steinberg and 
Son, Inc. v. Butz 491 F.2d 988. Under the Department’s law, a vio- 


In re Melvin Beene Produce Co. 41 Agric. Dec. 2422, 2428, 2442-44 (1982) (non-pay- 
ment because of bankruptcy), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); 
In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1171 (1982) non-payment because of 
bankruptcy), appeal docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re Carlton F. 
Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982) (non-payment because of bankruptcy of 
another firm owing respondent $776,459.23), appeal dismissed, No. 82-4144 (2d Cir. 
Oct. 18, 1982); In re V.P.C., Inc. 41 Agric. Dec. 734, 746-47 (1982) (non-payment be- 
cause of financial difficulties); Jn re Connecticut Celery Co. 40 Agric. Dec. 1131, 1138- 
40 (1981) (non-payment because respondent suddenly and unexpectedly lost a major 
sales account); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 404 (1981) 
(non-payment because of financial difficulties), aff'd, 668 F.2d 983 (8th Cir.), cert. 
denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 113 
(1981) (non-payment because respondent lost a major sales account and a large sup- 
plier changed its course of dealing with respondent, demanding cash on delivery), 
aff'd mem. No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); 
In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (non-payment because of strike and 
failure of others to pay respondent), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), print- 
ed in 41 Agric. Dec. 88 (1982); In re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 709-14 (1978) (non-payment because of failure of others to pay respondent); 
In re Catanzaro, 35 Agric. Dec 26, 31 (1976) (non-payment because of railroad strike), 
aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-68 (1973) (non-payment because of fi- 
nancial difficulties), aff'd. 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); 
accord, In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) (non-payment 
because of financial difficulties, including difficulty in collecting from others) aff'd, 
692 F.2d 1025 (5th Cir. 1982) In re C. B. Foods, Inc., 40 Agric. Dec. 961 (1981), (non- 
payment because respondent lost a major sales account and three large suppliers 
would no longer extend credit), aff'd mem., 681 F.2d 804 (3d Cir. 1982), cert. denied, 
103 s. Ct. 70 (1982); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 
(1976) (non-payment because of financial difficulties) aff’d mem., 568 F.2d 772 (4th 
Cir.), cert. denied, 489 U.S. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 (1976) 
(non-payment because of bankruptcy of another firm owing respondent over 
$130,000.00); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975) 
(non-payment because of financial difficulties); Jn re Bailey Produce Co., 8 Agric. 
Dec. 1403, 1405 (1949) (non-payment because of financial difficulties); In re Josie 
Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment because of financial difficul- 
ties). 
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lation is willful, if, irrespective of evil motive or erroneous advice, a 
person intentionally does an act prohibited by a statute or if a 
person carelessly disregards the requirements of a statute. The vio- 
lations herein were willful. Respondent I knew or should have 
known that it could not make prompt payment for the large 
amount of perishables it ordered, yet it continued to make pur- 
chases over a four month period of time. 

Under the circumstances, as set forth in the record evidence, Re- 
spondent I was clearly operated in careless disregard of the pay- 
ment requirements of the PACA, and, according to Departmental 
precedent, the violations were wilful. In re: Rudolph Kafcsak, 39 
A.D. 683 (1980), aff'd mem., 673 F.2d 1329 (6th Cir., 1981). 

The sanctions sought by the Complainant are in two parts: the 
sanction with respect to the disciplinary Complaint; and, the sanc- 
tion appropriate to the Notice to Show Cause. 

With respect to the sanction for its violations, it is appropriate 
that a finding be made that Respondent I committed flagrant and 
repeated violations of the PACA, and said finding is to be pub- 
lished. With respect to the Notice to Show Cause why the PACA 
license application submitted by Moreno Produce should not be 
denied, Respondent I has offered no cause for the issuance of a li- 
cense to it. As stated by the Complainant, on brief, Respondent I 
has admitted the failure to pay a consignor the net proceeds of a 
consignment transaction and the failure to pay the 10 sellers for 
the 17 lots of produce it received and accepted. The issuance of a 
PACA license is within the discretion of the Secretary, who has ex- 
ercised his discretion herein not to issue the requested license. The 
issuance of a PACA license is an attestation on the part of the Sec- 
retary that the applicant, as a PACA licensee, will live up to the 
fair trading standards enacted in the PACA. In view of the evi- 
dence of record, and Respondents I’s violations, the Secretary 
cannot make such an attestation and, therefore, Respondent I’s ap- 
plication should be denied. 

All arguments, motions, and requests of the parties have been 
considered and to the extent, if any, not ruled upon, or which are 
inconsistent with this decision, are hereby denied. 


ORDER 


Respondent I, Moreno Produce Company, a partnership of Oscar 
L. Moreno, Alberta Y. Moreno, Ariel J. Moreno, and Galo A. 
Moreno, has committed willful, flagrant and repeated violations of 
section 2 of the Perishable Agricultural Commodities Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 





GAGLIONE PRODUCE COMPANY, INC. 
Volume 42 Number 8 


The application for a Perishable Agricultural Commodities Act 
license for Respondent I, Moreno Produce Company, a partnership 
of Oscar L. Moreno, Alberta Y. Moreno, Ariel J. Moreno, and Galo 
A. Moreno, is denied. 

The Complaint against Respondent II, Moreno Produce Company, 
a partnership of Alberta Y. Moreno, Galo A. Moreno, and Oscar L. 
Moreno, is dismissed. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice and Procedure governing pro- 
ceedings under the Perishable Agricultural Commodities Act, this 
Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to 
the proceeding within 30 days after service as provided in section 
1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final November 16, 1983.—Ed.] 


(No. 23,105) 


In re: GAGLIONE PropucE Company, INc., PACA Docket No. 2-6327. 
Decided October 26, 1983. 


Failure to pay promptly—Revocation of license. 


Respondent failed to make full payment promptly for certain lots of perishable agri- 
cultural commodities. Respondent failed to make a valid defense for those violations 
of the Act. Therefore, respondent’s license was revoked. 


Edward M. Silverstein, for complainant. 
Richard I. Leff, Buffalo, New York, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq., 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on June 21, 1983 by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 

It is alleged in the complaint that during the period June 1982 
through October 1982, respondent purchased from 63 sellers, and 
accepted in interstate and foreign commerce, 130 lots of fruits and 
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vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices in 
the total amount of 763,038.33. Complainant further alleged that 
such actions were wilful, flagrant and/or repeated violations of sec- 
tion 2 of the Act, and requested that respondent’s license be re- 
voked. 

On July 13, 1983, respondent filed an Answer in which it admit- 
ted the factual allegations of the complaint, denied that the viola- 
tions were wilful, flagrant, or repeated, claimed its failures to 
make timely payment was “due” to poor market and economic con- 
ditions which resulted in its bankruptcy, and asked that a sanction 
other than license revocation be imposed. Complainant subsequent- 
ly moved for a Decision on the Pleadings based on Produce Brokers, 
Inc., 42 Agric. Dec. 124 (1983); Pete Singh Produce, Inc., 42 Agric. 
Dec. 264 (1983); and Roberson Produce Co., Inc. (PACA Docket No. 
2-6121, March 1, 1983). The Judicial Officer’s ruling, originally en- 
tered in Produce as a “ruling on certified questions,” is perforce 
controlling, and requires entry of a decision without a hearing 
when the admitted facts show that the holder of a PACA license 
has repeatedly failed to pay large sums to sellers of produce. Such 
facts are admitted here. Complainant requests that the license, 
which is next subject to renewal on November 18, 1983, be revoked 
consistent with the Judicial Officer’s holdings, as in Produce, that 
violations of this type are to be construed as willful, call for the 
sanction of revocation as specified by Congress, and are not suscep- 
tible to mitigation through proof of circumstances of the type re- 
spondent would assert. 

In accordance with Produce and the other cases cited by com- 
plainant, respondent’s PACA license is hereby revoked on the basis 
of the following findings of fact and resultant conclusions of law. 


FINDINGS OF FACT 


1. Respondent, Gaglione Produce Co., Inc., is a New York corpo- 
ration which carried on business at 170 Niagara Frontier Food Ter- 
minal, Buffalo, New York 14206, whose current mailing address is 
c/o Ms. Geraldine Bank, 125 Koons Avenue, Buffalo, New York 
14212. 

2. Pursuant to the licensing provisions of the PACA, license 
number 750716 was issued to respondent on November 18, 1976. 
This license has been renewed annually, and is next subject to re- 
newal on or before November 18, 1983. 

3. During the period June 1982 through October 1982, respondent 
failed to make full payment promptly to 63 sellers of the agreed 
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purchase prices, or balances thereof, in the total amount of 
$763,038.33 for 130 lots of perishable agricultural commodities. 

4. On December 2, 1982, respondent filed a Petition pursuant to 
Chapter 7 of the Bankruptcy Code (11 U.S.C. 701 et seg.) in the 
United States Bankruptcy Court for the Western District of New 
York, Case No. 82-13446. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
constitute wilful, flagrant, and repeated violations of section 2 of 
the Act (7 U.S.C. 499b). Respondent has failed to raise a valid de- 
fense to these violations. 

Accordingly, the following Order is issued. 


ORDER 


Respondent’s license is revoked. 

This Decision and Order shall take effect on the 11th day after 
this Decision becomes final. 

Pursuant to the Rules of Practice and Procedure governing pro- 
cedures under the Act, this Decision will become final without fur- 


ther proceedings thirty-five (35) days after service hereof unless ap- 
pealed to the Secretary by a party to the proceeding within thirty 
(30) days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final December 2, 1983.—Ed.] 


(No. 23,106) 


In re: SA-SO Pouttry SAEs Co., INc., PACA Docket NO. 2-6342. 
Decided October 26, 1983. 


Failure to pay promptly—Revocation of license. 


Respondent failed to pay promptly for fruits and vegetables purchased. Respondent 
claimed that its violations were not flagrant because of certain circumstances but 
otherwise admitted all of the material allegations of the complaint. Therefore re- 
spondent’s license was revoked. 
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Edward M. Silverstein, for complainant. 
Robert Bauer, Philadelphia, Pennsylvania, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq. 
hereinafter referred to as the “PACA” or the “Act”), instituted by 
a complaint filed on July 18, 1983, by the Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. 

It is alleged in the complaint that during the period April 1981 
through November 1982, Respondent purchased from 19 sellers, 
and accepted in interstate commerce, 47 lots of fruits and vegeta- 
bles, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or bal- 
ances thereof in the total amount of $167,979.87. Complainant fur- 
ther alleged that such actions were willful, flagrant and/or repeat- 
ed violations of section 2 of the Act, and requested that Respond- 
ent’s license be revoked. 

On August 18, 1983, Respondent filed an answer in which it ad- 
mitted all of the material allegations of the complaint, but denied 
that its violations were flagrant. Its denial is based solely upon its 
claim that it was unable to pay its suppliers because of an order 
issued against it by a federal court which assigned its accounts re- 
ceivables to one of its creditors. ! 

Complainant subsequently moved for a decision on the pleadings, 
accompanied by a memorandum of points and authorities. 

Respondent filed no response to the Complainant’s motion and 
request. 

The Judicial Officer’s “Ruling on Certified Questions,” Jn re: 
Produce Brokers, Inc. 41 AD 2247 (1982), which is controlling here, 
requires entry of a decision without a hearing when the admitted 
facts show that the holder of a PACA license has repeatedly failed 
to pay large sums to sellers of produce. Respondent’s admissions in 
its answer provide sufficient facts to establish that Respondent has 
failed to make prompt payment with respect to the 47 lots of fruits 
and vegetables it purchased, received, and accepted in interstate 


1 As a second defense, Respondent claims that William C. Levin was its sole re- 
sponsibly connected official. Such matters are irrelevant to these proceeding. Balti- 
more Tomato Co., 39 A.D. 412-416 (1980). However, they may be taken up in a sepa- 
rate proceeding. See 7 CFR &&§ &&§ 47.46-47.68. 
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commerce from 19 sellers as alleged in the complaint. Respondent’s 
failures to make prompt payment constitute willful, flagrant, and 
repeated violations of the PACA. 

Complainant’s motion for decision and complaint, request that 
Respondent’s license be revoked. Such sanction is consistent with 
the Judicial Officer’s holdings in Produce, that violations of the 
type considered here, call for revocation of license as specified by 
Congress, and are not susceptible of mitigation through proof of cir- 
cumstances which Respondent asserts in its answer. See: Pete 
Singh Produce, Inc. 42 A.D. 264 (1983). 

In accordance with Produce, Respondent’s PACA license is 
hereby revoked on the basis of the following findings of fact and 
resultant conclusions of law. 


FINDINGS OF FACT 


1. Respondent, Sa-So Poultry Sales Co., Inc., a/t/a Valentine 
Foods, is a Pennsylvania corporation whose address is 609 North 
American Street, Philadelphia, Pennsylvania 19123. 

2. Pursuant to the licensing provisions of the PACA, license 
number 791950 was issued to Respondent on August 24, 1979. This 
license was renewed annually and next was subject to renewal on 
August 24, 1983. However, Respondent’s license was automatically 
suspended on May 4, 1983, pursuant to section 7(d) of the PACA (7 
U.S.C. 499g(d)), when it failed to satisfy a reparation award issued 
on March 29, 1983, (Green Gold Avocado Company v. Sa-So Poultry 
Sales Co., Inc., a/t/a/ Valentine foods, 42 A.D. 477 (1983). This 
award has not been satisfied, and the suspension of Respondent’s 
PACA license remains in effect. 

3. During the period April 1981 through November 1982, Re- 
spondent failed to make full payment promptly to 19 sellers of the 
agreed purchase prices, or balances thereof in the total amount of 
$161,979.87 for 47 lots of fruits and vegetables purchased, received 
and accepted in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly, constitutes 
willful, flagrant, and repeated violations of section 2(4) of the Act (7 
U.S.C. 499b(4) for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective on the 11th day after this deci- 
sion becomes final. 
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Pursuant to the Rules of Practice governing procedures under 
the Act, this decision will become final without further proceedings 
35 days after service thereon unless appealed to the Secretary by a 
party to the proceeding within 30 days after service as provided in 
section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final December 2, 1983.—Ed.] 


(No. 23,107) 


In re: FouRSOME BROKERAGE, Inc. PACA Docket No. 2-6078. Decid- 
ed December 5, 1983. 


Failure to pay promptly—Alleged mitigating circumstances disregarded—Suspen- 
sion of license—Publication of the facts. 


The Judicial Officer increased the 15-day suspension ordered by the Administrative 
Law Judge to 80 days, because of the respondent’s failure to pay promptly 21 sellers 
a total of $202,175.30 for 80 lots of produce. Payment was made from 1 to 21 months 
late. Respondent’s violations were repeated, flagrant and wilful. Failure to pay 
promptly is a serious violation. Severe sanction policy is explained. 


The fact that only one of the three partners who formed respondent corporation 
caused the violations, and he is no longer with the firm, is not a mitigating circum- 
stance with respect to the corporation’s violations. The fact that the corporation ul- 
timately made full payment is not a mitigating circumstance, but it did convert the 
case from “no pay” to “slow pay”, thereby preventing license revocation, which 
would have resulted if full payment had not been made. In any event, mitigating 
circumstances are routinely disregarded in payment violation cases under the Act. 
Evidence as to the appropriate sanction will no longer be needed in payment viola- 
tion cases under the Act, since the Department’s policy is well settled in this area. 


Andrew Y. Stanton, for complainant. 
Christopher M. Weil, Dallas, Texas, for respondent. 
Victor W. Palmer,Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
in which Administrative law Judge Victor W. Palmer filed an ini- 
tial decision and order on October 11, 1983, suspending respond- 
ent’s license for 15 days for failing to pay promptly 21 sellers a 
total of $202,175.30 for 80 lots of produce purchased and accepted 
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in interstate commerce during the period July 1981 through Febru- 
ary 1982. } 

On November 3, 1983, complainant, seeking a 90-day suspension 
order, appealed to the Judicial Officer, to whom final administra- 
tive authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 CFR § 2.35). 2 

On November 28, 1983, respondent filed an answer to complain- 
ant’s appeal, including a cross appeal, which is permitted by the 
Department’s rules of practice (7 CFR § 1.145(b)). The case was re- 
ferred to the Judicial Officer for decision on November 28, 1983. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 

For the reasons set forth below, respondent’s license should be 
suspended for 80 days. 

The findings of fact are taken verbatim from Judge Palmer’s 
findings, except that “March” is changed to “February” in finding 
2 and one sentence is omitted from Finding 4, viz., “Within 30 to 45 
days after Patlan left, foursome ceased to act as a buyer.” 


FINDINGS OF FACT 


1. Respondent, Foursome Brokerage, Inc., 1015 South Harwood, 
Dallas, Texas, 75201, is a corporation which was issued PACA li- 
cense 810384 on December 29, 1980. This license was renewed an- 
nually and is next subject to renewal on December 29, 1983. 

2. During the period July 1981 through February 1982, respond- 
ent purchased, received, and accepted 80 lots of perishable agricul- 
tural commodities from 21 sellers in interstate and foreign com- 
merce, and was 1 to 21 months late in making payment in full of 
the agreed purchase prices which totaled $202,175.30. 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural law, ch. 4 (1981 and Aug. 1983 supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

2 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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3. At the time of the hearing, respondent had paid the 
$202,175.30 amount in full. 

4. Kenneth W. Dalton, Johnny Willard, and Felix Patlan were 
experienced brokers of perishable agricultural commodities who 
had known each other before their formation of Foursome Broker- 
age Co., Inc., the licensee. Dalton and Willard were previously in- 
volved principally in arranging sales between the grower/shipper 
and the purchaser for commission. Patlan was sought out because 
he was believed to have significant relationships with grower-ship- 
pers, although the details of Patlan’s business were not well known 
to Dalton and Willard. 

Foursome’s business commenced in late fall 1980 and Patlan re- 
mained active until his termination in early December of 1981. In 
the language of the industry, Patlan “took billing,” acting as a 
buyer-dealer, which “got out of hand.” The first appearance of Pat- 
lan’s difficulty became evident in late October 1981. Originally, the 
three individuals were responsible for their own paper work, and 
Patlan’s volume of sales substantially exceeded his ability to re- 
spond to documentary support of the transactions. As the volume 
grew, support personnel were added but Patlan withheld transac- 
tions. Neither Patlan’s purchase nor sale adjustments were docu- 
mented, and in October and November, Dalton and Willard discov- 
ered many transactions in which adjustments were due from sell- 
ers and by Foursome to purchasers amounting to $30-50,000 al- 
lowed purchasers. [Sentence omitted.] Adjustments were accounted 
for and completed, and the nature and requirements of each Patlan 
transaction were subsequently documented by Willard and Dalton. 
After discovering the position that Foursome was in, Dalton initiat- 
ed personal contact at the Fort Worth Regional Office of the Fruit 
and Vegetable Division, USDA, and spoke with Joe Ward, who told 
Dalton that while the Department might file a disciplinary action, 
there were guidelines about the severity of sanctions, and that it 
was to respondent’s advantage to pay all debts which were the sub- 
ject of reparation complaints. 

Pursuant to that conversation and conversations had with an in- 
vestigator, Jerry Taylor, of the Fort Worth office, Dalton and Wil- 
lard undertook to pay the delinquent amounts, and successfully 
paid $202,175.30 total sum in full by the time of the hearing. 


CONCLUSIONS 


Respondent concedes that it failed to pay promptly 21 sellers for 
80 lots of perishable agricultural commodities totalling $202,175.30 
purchased and accepted during the 7-month period from July 14, 
1981, through February 23, 1982, but respondent contends that 
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none of its payments was later than 18 months from the date pay- 
ment was due, rather than 21 months. Although the record sup- 
ports Judge Palmer’s finding that respondent’s payments were 
from 1 to 21 months late, acceptance of respondent’s version would 
not change the result in this case. 

Respondent’s failures to pay promptly such large sums of money 
($202,175.30) for so many lots of produce (80) are repeated and fla- 
grant violations of the act. The lengthy delays in payment (1 to 21 
months) are an additional, flagrant circumstance. The fact that re- 
spondent continued to purchase produce over a 7-month period 
during which it was failing to pay promptly for produce previously 
purchased is another flagrant circumstance. cf. Zwick v. Freeman, 
373 F.2d 110, 115 (2d Cir.), cert. denied 389 U.S. 835 (1967), in which 
the court said with respect to a failure to pay case under the Per- 
ishable Agricultural Commodities Act: 


As there was a series of 295 transactions which occurred 
over a period of several months and which involved a defi- 
cit in excess of a quarter of a million dollars, it is incon- 
ceivable that petitioners were unaware of their financial 
condition and unaware that every additional transaction 
py | entered into was likely to result in another violation 
of the Commodities Act. It would be hard to imagine clear- 
er examples of “flagrant” violations of the statute than 
were exemplified by petitioners conduct. * 


In addition to being repeated and flagrant, respondent’s viola- 
tions were also willful, as that term is used in the Administrative 
Procedure Act (5 U.S.C. § 558(c)). In re Shatkin, 34 Agric. Dec. 296, 
297-314 (1975). “Under PACA, an action is willful if a prohibited 
act is done intentionally, irrespective of evil intent, or done with 
careless disregard of statutory requirements.” American Fruit Pur- 
veyors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980) (per 
curiam), cert. denied, 450 U.S. 997 (1981). 


8 Accord: Wayne Cusimano, Inc. v. Block, 692 F.2d 1025, 1029 (5th Cir. 1982); 
George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1973), cert. denied, 
419 U.S. 830 (1974); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2427-28 
(1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales 
Co., 41 Agric. Dec. 1154, 1170, 1179 (1982), aff'd, 708 f.2d 774 (D.C. Cir. 1983); In re 
V.P.C., Inc., 41 Agric. Dec. 734, 743-44 (1982); In re Connecticut Celery Co., 40 Agric. 
Dec. 1131, 1185 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 403 
(1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re John H. 
Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); In re Atlantic Produce 
Co., 35 Agric. Dec. 1631, 1640-41 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. 
denied, 439 U.S. 819 (1978); In re M.'& H. Produce Co., 34 Agric. Dec. 700, 747 (1975), 
aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977) (all involving 
continuing business activities during a period when respondents knew they were in 
serious financial difficulty). 
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As discussed below, it may well be that only one of the three 
“partners” who formed, operated and controlled the respondent 
corporation, i.e., Felix Patlan, acted with careless disregard of the 
statutory payment requirements. But his activities within the scope 
of his authority are attributed to the corporation. 

The serious nature of violations involving failure to pay prompt- 
ly for perishable agricultural commodities is explained in Jn re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 132-33, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975), as follows: 


Failure to pay promptly for perishable agricultural com- 
modities is a serious violation of the Act. As explained by 
a: D. Koenigsberg, a witness for complainant (Tr. 50- 


A The law may be referred to as a fair trading act 
in the produce industry. The law was requested by 
the industry for its own protection. 


Its intent is to suppress unfair or fraudulent 
practices. And the Act spells out the practices 
that are to be suppressed or prohibited or are con- 
sidered violations. 


The basic reason is that the produce industry is 
a fast moving business. It is done on trust and 
ayment must be obtained so that the shipper, 
et’s say, or seller can pay his help, can pay his 
supplier, who may be a farmer or another packer. 
The law spells out the terms for such payments. It 
spells out what may be done to extend time pay- 
ment. 


Primarily, each dealer is supposed to operate on 
his own funds and not operate on the funds of his 
supplier. In being a slow pay or a late pay, the re- 
ceiver in effect is using the supplier’s funds, the 
supplier’s money without having to borrow on his 
own, without paying interest and in a. many 

in: 


cases forces the supplier to go to other financial 
sources to obtain funds to be able to pay for his 
own operations. Usually in obtaining these funds 
that supplier has to get a bank loan and pay in- 
terest. 


Q@ Carrying on that thought, Mr. Koenigsberg, is 
it your experience in the years you’ve served with 
the Perishable Agricultural Commodities Act pro- 
gram that persons who pay late are a severe risk 
within the industry? 


A Yes, it is quite often we have seen persons 
running up quite a history of late pay and then 
closing the doors, going out of business. It left the 
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suppliers with very faint hope of recovery of the 
funds. And in very, very many instances the funds 
that were recovered were very small percentage of 
the amounts due. 


Similarly, in In re Southwest Produce, Inc., 34 Agric. Dec. 160, 
168-69, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975), it is stated: 


Failure to pay promptly for perishable agricultural com- 
modities is a serious violation of the Act. As explained by 
Paul D. Koenigsberg, who has been involved with this reg- 
ulatory program for about 32 years and is in charge of its 
disciplinary unit (Tr. 18, 26-27): 


@ Okay. Now, in bringing one of these discipli- 
nary proceedings for no payment or slow pay- 
ment, does the department consider itself as car- 
rying out the desires of the ee or a is 
it the department desires to be the regulatory 
agency? 


A No, sir, the department considers itself a 
service agency rather than a police agency. It is 
the industry’s desire and has been expressed by 
the industry nationally any number of times, as a 
matter of fact, the national potato counsel just re- 


cently at its, I assume, annual meeting, made a 
question of slow pay, no pay, the first order of dis- 


cussion and business and quite a large article ap- 
ared in the “Packer” of November 17, 1973. I 
lieve that is the correct date. The “Packer” is a 
trade newspaper. 


* * * 


Q Now, going back to the departments in gener- 
al, why is it that failures to pay promptly are con- 
sidered serious violations? 


A By a buyer failing to pay the seller promptly 

uite often the seller is forced to borrow money on 
the open financial market and pay interest on it. 
At times if a seller is operating in very close oper- 
ations he may not be able to get money from a 
bank or finance company and we have had any 
number of occa[s]ions where the sellers have been 
forced out of business, but [at] the same time with 
the seller not having enough money to pay his 
bills, his creditors may be hurt because they can’t | 
get paid. The seller can’t pay his employees, the 
creditors can’t pay their bills and their employees. 
It winds up in a vicious cycle, and as I say, quite 
— some people are forced out of business by 
that. 
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In the Acevedo and Southwest Produce cases just cited, and in In 
re Alex’s Produce, 41 Agric. Dec. 287, 288-89 (1982), 70-day suspen- 
sion orders were issued from prompt payment violations much less 
serious than those involved here. In In re L.R. Morris Produce Ex- 
change, Inc., 37 Agric. Dec. 1112, 1114-22 (1978), a 90-day suspen- 
sion order was issued for prompt payment violations more serious 
than those involved here. 

In In re American Fruit Purveyors, Inc., 38 Agric. Dec. 1872, 1375- 
88 (1979), aff'd per curiam, 630 F.2d 370 (5th Cir. 1980), cert. denied, 
450 U.S. 997 (1981), an order was issued suspending respondent’s li- 
cense for 14 days and an additional 30 days, to run consecutively, 
for prompt payment violations involving much smaller sums of 
money than are involved here. In one respect, however, the case 
was particularly flagrant because respondent was previously found 
to have violated the prompt payment requirements of the Act. The 
suspension order in that case was actually more severe than its 
length would indicate because the respondent was an exceptionally 
large operator, which hired from 25 to 30 employees (38 Agric. Dec. 
at 1385). In suspending respondent for 30 days in addition to 14 
days as a result of the prior order, the Judicial Officer stated (38 
Agric. Dec. at 1387): 


It would seem that a much longer suspension period 
than the 30 additional days recommended by complainant 
on appeal might be appropriate. But in view of the tre- 
mendous size of respondent’s business, and the policy of 
the Judicial Officer never to increase the sanction recom- 
mended by the administrative officials, respondent’s regis- 
tration will be suspended for 30 days for its present viola- 
tions, and for 14 additional days under the 1971 order. 


Since the Judicial Officer has now overruled his self-imposed lim- 
itation never to increase the sanction recommended by the admin- 
istrative officials (In re Rowland, 40 Agric. Dec. 1934, 1952 (1981), 
aff'd, No. 82-3015 (6th Cir. July 13, 1983)), a much longer suspen- 
sion order than the 44 days imposed in American Fruit would be 
imposed in any future, similar case. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceed- 
ings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
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Dec. 1547, 1556-71 (1974), * set forth in the Appendix to this deci- 
sion. 5 The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

In view of the serious and flagrant nature of respondent’s repeat- 
ed violations, a revocation order would be authorized by the Act. 7 
U.S.C. §499h(a). However, in view of the precedents discussed 
above, an 80-day suspension order is appropriate. 

Respondent contends, and Judge Palmer agreed, that there are 
mitigating circumstances here that warrant a minimal suspension 
order. But the circumstances relied on by respondent are mitigat- 
ing only as to two of the principals of respondent—not as to re- 
spondent itself. 

Respondent corporation was formed and managed by three equal 
“partners.” Respondent argues that the violations were caused by 
only one of the three, Felix Patlan, who was Vice President and a 
Director of respondent. Mr. Patlan left the firm as a result of the 
violations. 

Each of the firm’s partners engaged in his own transactions and 
was responsible for his own paperwork. Felix Patlan bought huge 
quantities of produce from July through November 1981 and sold it 
under unfavorable conditions so that respondent was unable to pay 
for all the produce. Mr. Patlan did not keep up with his paperwork, 


*The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions, e.g., In re Economou, 32 Agric. Dec. 14, 116-29 (1973), rev'd 
on other grounds, 494 F.2d 519 (2d Cir. 1974), before it was finalized in In re Miller, 
33 Agric. Dec. 53, 64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 

5 Severe sanctions issued pursuant to this policy were sustained, e.g. in Jn re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 
(D. N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re Muehlenthaler, 
87 agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re Mid- 
States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk v. 
Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1183-34 (1977), aff'd mem. 575 F.2d 879 (5th Cir. 1978); In re Livestock Market- 
ers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 485 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 
(1976), aff'd No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd 540 F.2d 518 
(1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd 
mem., 549 F.2d 830 (D.C. Cir.) cert. denied, 434 U.S. 920 (1977); In re Southwest 
Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 
(1974), aff'd mem. 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, 
aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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withheld paperwork from the firm’s office staff, failed to bill pur- 
chasers in amounts up to $70,000, gave adjustments to purchasers 
amounting to about $50,000, and failed to procure many proper ad- 
justments owed to respondent by suppliers. These matters were not 
brought to the attention of the other two partners, Mr. Dalton and 
Mr. Willard, until the latter part of October 1981, when Mr. Patlan 
told his partners that many suppliers would no longer supply re- 
spondent because it was so far behind in paying for previous pur- 
chases, and respondent did not have the cash flow to pay for the 
produce. 

Respondent contends that after Mr. Patlan left the corporation 
in early December 1981, the remaining partners met with the 
creditors and worked out acceptable arrangements for payment to 
be made over an extended period. ® At great effort, full payment of 
all the outstanding debts was completed on or about April 5, 1983. 

Although this scenario would be of interest to one attempting to 
assess the blame for respondent’s violations, as between the three 
partners, it is of no relevance in assessing the nature of respond- 
ent’s violations in this proceeding between the Department and re- 
spondent. In this disciplinary proceeding, respondent is a monolith- 
ic legal entity whose conduct is measured by the worst of its 
agents, acting within the scope of his authority. 

Where one person responsibly connected with a corporation, 
acting with the scope of his authority, causes the corporation to 
commit many serious and flagrant violations, the corporation’s vio- 
lations are no less serious or flagrant merely because the other per- 
sons responsibly connected with the corporation had no knowledge 
of the circumstances which caused the violations. 

An argument for a lenient sanction was rejected in Jn re Old Vir- 
ginia, Inc., 42 Agric. Dec. 270, 272-73 (1983), in which a corpora- 
tion’s license was revoked for failing to pay for produce, notwith- 
standing the fact that the violations were “entirely and exclusively 
the result of mismanagement of the corporation” by persons who 
were no longer with the firm and who had, in fact, misused the 
firm’s assets for their own purposes. (In the present case, 11 lots of 
produce involved in the violations were accepted by respondent in 


6 An agreement to extend the payment time made after the original contract is 
made does not negate the violation. Jn re Jarosz Produce Farms, Inc., 42 Agric. Dec. 
1505 (Oct. 6, 1983); In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. 1151 (Aug. 
31, 1983); In re Connecticut Celery Co. 40 Agric. Dec. 1131, 1137-38 (1981); In re Amer- 
ican Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1382 (1979), aff'd per curiam, 630 F.2d 
370, 373 (5th Cir. 1980), cert. denied, 450 U.S. 997 (1981); In re M. & H. Produce Co., 
34 Agric. Dec. 700, 743 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 
USS. 920 (1977). 
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November 1981, after Mr. Patlan had advised Mr. Dalton and Mr. 
Willard of the corporation’s problems, and 6 additional lots were 
accepted in February 1982, after Mr. Patlan was no longer with the 
corporation.) 

The fact that the present respondent ultimately made full pay- 
ment of all of the outstanding debts is not a mitigating circum- 
stance with respect to the offense of failure to pay promptly. The 
Act requires “full payment promptly.” 7 U.S.C. § 499b(4). compli- 
ance with that statutory duty is not a mitigating circumstance. 

However, the fact that respondent ultimately paid all of its debts 
did, of course, change the violation from “no pay” to “slow pay”, 
which drastically reduced the sanction. It is the Department’s set- 
tled practice to revoke the license of any offender in a “no pay” 
case 7 since it is the “goal [of the Perishable Agricultural Commod- 
ities Act] that only financially responsible persons should be en- 
gaged in the perishable agricultural commodities industry,” * and 
it is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents but also to other potential violators. 


1 E.g., In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505 (Oct. 6, 1983); In re 
Evans Potato Co., 42 Agric. Dec. 408, 410 (1983); In re Old Virginia, Inc., 42 Agric. 
Dec. 270, 272 (1983); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), 
appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Carlton F. Stowe, Inc., 41 
Agric. Dec. 1116, 1126 (1982), appeal dismissed, No. 82-4144 92d Cir. Oct. 13, 1982); 
In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), aff'd, 692 F.2d 1025 
(5th Cir. 1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United 
Fruit & Vegetable Co., 40 Agric. Dec. 396, 401-02 (1981) aff'd, 668 F.2d 983 (8th Cir.), 
cert. denied, 456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 
(1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 
(1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal 
Merdler Produce, Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 
721, 728, 726 (1976); In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), aff'd, No. 76- 
1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; accord, In re Kafcsak, 39 
Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 
41 Agric. Dec. 88 (1982). 

8 Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chid- 
sey v. Guerin, 448 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 
117 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422, 2425 (1982), Appeal Docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); 
In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168 (1982), aff'd, 708 F.2d 774 (D.C. 
Cir. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1133 (1981); In re Mel’s 
Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable Co., 40 
Agric. Dec. 396, 402 (1981), aff'd, 668 F.2d 988 98th Cir.), cert. denied, 456 U.S. 1007 
91982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 81- 
1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 
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If the violator who fails to pay for produce does not have a li- 
cense in effect, an order is issued finding that the person has en- 
gaged in repeated or flagrant violations of the Act, ® which has the 
same effect on the violator and on persons responsibly connected 
with the violator as a license revocation. }° 

The alleged mitigating circumstances have been discussed in this 
case only because they were relied on by Judge Palmer in deter- 
mining the sanction. As shown above, there are no mitigating cir- 
cumstances with respect to the failure by respondent (i.e., the cor- 
poration) to make full payment promptly for the produce it pur- 
chased. However, even if there had been mitigating circumstances, 
they would have been disregarded. In disciplinary cases under the 
Perishable Agricultural Commodities Act all excuses as to why 
payment was not made promptly are routinely ignored since “the 
Act calls for payment—not excuses.” 1 

Similarly, in “no pay” cases, i.e., where full payment has not 
been made for all produce transactions involved in the case, all ex- 


® E.g., In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. 1151 (Aug. 31, 1983); In 
re Bananas, Inc., 42 Agric. Dec. (Mar. 25, 1983); In re Melvin Beene Produce 
Co., 41 Agric. Dec. 2422, 2426 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 
1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168-92 (1982), aff'd, 708 F.2d 
774 (D.C. Cir. 1983); In re V.P.C., Inc., 41 Agric. Dec. 734, 748 (1982); In re Connecti- 
cut Celery Co., 40 Agric. Dec. 1131, 1133-34, 1151 (1981); In re C.B. Foods, Inc., 40 
Agric. Dec. 961, 968-71 (1981),aff'd mem., 681 F.2d 804 (3d Cir. 1982), cert. denied, 
103 S. Ct. 70 (1982); In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80- 
3406 (6th Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In re John H. 
Norman & sons Distrib. Co., 37 Agric. Dec. 705, 714-21 (1978); In re Pappas Produce, 
Inc., 36 Agric. Dec. 684, 694-96 (1977); In re Atlantic Produce Co., 35 Agric. Dec. 
1631, 1638, 1643-45 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert denied, 439 U.S. 
819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), aff'd mem., 549 F.2d 880 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 Agric. Dec. 
18884, 1896-1914 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re George Steinberg & 
Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. 
denied, 419 U.S. 8380 (1974). 

10 In re V.P.C., Inc., 41 Agric. Dec. 734, 748-49 (1982); In re Connecticut Celery Co., 
40 Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 
(1975), aff'd mem.. 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 484 U.S. 920 (1977). 

11 In re V.P.C,, Inc., 41 Agric. Dec. 734, 746-47 (1982) (delayed payment because of 
financial difficulties); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1139-40 
(1981); In re L.R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 (1978) (de- 
layed payment because of financial difficulties resulting from weather conditions 
and withdrawal from business of a brother); In re Southwest Produce, Inc., 34 Agric. 
Dec. 160, 167-68 (delayed payment because of financial difficulties resulting from in- 
experience, overbuying and credit sales), aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 180-31 (delayed payment because 
of uncollectable accounts), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975). 
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cuses are routinely rejected since “the Act calls for payment—not 
excuses. 12 

In affirming the Judicial Officer’s decision in a “no pay” case 
under the Perishable Agricultural Commodities Act, in which the 
Judicial Officer ignored all mitigating circumstances, the court 
held in Finer Food Sales Co. v. Block, 708 F.2d 774, 781-82 (D.C. 
Cir. 1983): 


The petitioner argues that the Judicial Officer improper- 
ly refused to consider various “mitigating factors” that, ac- 
cording to it, should have been viewed as excusing its fail- 


12 In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505 (Oct. 6, 1983) (non-pay- 
ment because of bankruptcy resulting from the failure of a large purchaser from 
respondent to comply with its agreement); In re Oliverio, Jackson, Oliverio, Inc., 42 
Agric. Dec. 1151 (Aug. 31, 1983) (non-payment because another firm failed to pay 
respondent $248,805.66); In re Bananas, Inc., 42 Agric. Dec. 588 (Mar. 25, 1983) (non- 
payment because of a major customer’s insolvency, the failure of other debtors to 
pay respondent, and increased operating costs); In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422, 2428, 2442-44 (1982) (non-payment because of bankruptcy), appeal 
docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. 
Dec. 1154, 1171 (1982) (non-payment because of bankruptcy), aff’d, 708 F.2d 774 (D.C. 
Cir. 1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982) (non-payment 
because of bankruptcy of another firm owing respondent $776,459.23), appeal dis- 
missed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 746- 
47 (1982) (non-payment because of financial difficulties); In re Connecticut Celery Co., 
40 Agric. Dec. 1131, 1138-40 (1981) (non-payment because respondent suddenly and 
unexpectedly lost a major sales account); In re United Fruit & Vegetable Co., 40 
Agric. Dec. 396, 404 (1981) (non-payment because of financial difficulties), aff'd, 668 
F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 
Agric. Dec. 109, 113 (1981) (non-payment because respondent lost a major sales ac- 
count and a large supplier changed its course of dealing with respondent, demand- 
ing cash on delivery), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 
Agric. Dec. 88 (1982); In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (non-payment 
because of strike and failure of others to pay respondent), aff'd, No. 80-3406 (6th 
Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 
82 Agric. Dec. 236, 266-68 (1973) (non-payment because of financial difficulties), 
aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, In re Wayne 
Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) (non-payment because of financial 
difficulties, including difficulty collecting from others), aff'd, 692 F.2d 1025 (5th Cir. 
1982); In re C.B. Foods, Inc., 40 Agric. Dec. 961 (1981) (non-payment because respond- 
ent lost a major sales account and three large suppliers would no longer extend 
credit), aff'd mem., 681 F.2d 804 (8d Cir. 1982), cert. denied, 103 S. Ct. 70 (1982); In re 
Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non-payment be- 
cause of financial difficulties), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 
US. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 (1976) (non-payment because of 
bankruptcy of another firm owing respondent over $130,000.00); In re King Midas 
Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975) (non-payment because of financial 
difficulties); In re Bailey produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment 
because of financial difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 
(1944) (non-payment because of financial difficulties). 
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ure to pay its debts. These include the allegedly relatively 
small amount the petitioner owed, the absence of previous 
violations by the petitioner, and the lack of “devious or 
dishonest practices by the petitioner.” In refusing to con- 
sider these factors, the Judicial Officer pointed out that “it 
has repeatedly been held under the Act that all excuses 
are routinely rejected in determining whether payment 
violations occurred or whether violations were wilful since 
‘the Act calls for payment—not excuses.” Quoting In re 
Kafcsak, 39 Agric. Dec. 683, 686 (1980). See also In re Carl- 
ton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982). 


The Judicial Officer properly interpreted the Act. Sec- 
tion 2(4), 7 U.S.C. § 499b(4) (1976), is unequivocal. It ae 
it unlawful for a licensee to “fail or y Say refuse... 
make full payment promptly.’ As Congress sited she 
amending the Act in 1956, “The Perishable . 
Commodities Act is admittedly and intentionally a ‘tough’ 
law.” S.Rep. No. 2507, 84th Cole. 2d Sess. a H.Rep. 
No. 1196, 84th Cong., 1st Sess.), reprinted in 1956 U.S. Code 
Cong. & Ad.News 3699, 3701. The Secretary explained the 
reason for this strict requirement in In re Columbus Fruit 
Co., 40 Agric. Dec. 109, 114 (1981), aff'd mem. 41 Agric. 
Dec. 89 (D.C. Cir. No. 81- 1446, Jan. 19, 1982): 


Failure to pay violations not only adversely 
affect the party who is not paid for produce, but 
such violations have a tendency to snowball. “On 
occasions, one licensee fails to pay another licens- 
ee who is then unable to pay a third licensee.” 
This could have serious repercussions to produc- 
ers, licensees and consumers. 


Quoting In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 
705, 720 (1978). 


In sum, the “goal of the [Perishable Agricultural] Com- 
modities Act [is] that only financially responsible persons 
should be engaged in the businesses subject to the A 
Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 
389 U.S. 835, Sa S. Ct. 48, 19 L.Ed.2d 96 (1967) quoted in 
Marvin h Co. v. United States Dep’t of Agric., 524 
F.2d 1255, 1 BT (5th Cir. 1975). 


The strict policy of the Secretary that all excuses for 
nonpayment are disregarded furthers this goal. Under the 
Act a licensee is required to conduct his business in a 
manner that insures that he pays his bills fully and 
promptly. If he fails to do so, he violates the Act. For this 
reason, alleged mitigating circumstances are irrelevant. 


A number of respondent’s creditors expressed the view that a 
sanction imposed on respondent would not have any deterrent 
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effect on respondent or others in the industry. Judge Palmer also 
expressed the view (Tr. 268) that severe sanctions have no effect in 
deterring payment violations since— 


People don’t pay their bills, because they don’t have the 
money, and I don’t care what you do in any of these cases. 
That is not going to change one thing. 


That view overlooks the fact that a person who fears a severe 
sanction if he violates the payment provisions of the Act can take 
steps to minimize the likelihood of payment violations. For exam- 
ple, he can obtain adequate capitalization before starting in busi- 
ness. (The record in this case suggests that respondent was under- 
capitalized.) He can also refrain from knowingly selling to risky 
purchasers, who frequently pay a little more than other purchas- 
ers, if they pay at all, but who cause serious problems if they fail to 
pay. In addition, he can avoid letting one firm get too deeply in 
debt to him and carefully monitor the payment practices of all his 
debtors. 

Adequate clerical staff can also be employed to assure prompt at- 
tention to the paperwork involved in produce transactions. (The 
record here suggests that respondent, at times, had inadequate 
clerical staff to handle the heavy volume of paperwork.) Where 
more than one person is involved in buying produce for a firm, re- 
porting and review procedures can be utilized to catch potential 
problems in their incipiency. (The record here suggests that Mr. 
Patlan was permitted to freewheel without supervision or review.) 

The records I have reviewed in about 40 payment violation cases 
have convinced me that there are many steps that can be taken to 
minimize the likelihood of payment violations. Accordingly, severe 
sanctions imposed on payment violators should have a significant 
deterrent effect in the produce industry. Jn re Worsley, 33 Agric. 
Dec. 1547, 1558-67 (1974). 

It is possible that if the Department adopted a policy of imposing 
minimal sanctions in slow pay cases, some violators might be in- 
duced to make full payment who might not do so if he knew that 
even after making full payment he would still be suspended for 70 
to 90 days. However, there is an inducement to make full payment 
even under the Department’s present policy of imposing lengthy 
suspensions in serious slow pay cases since (i) even a lengthy sus- 
pension order is much less severe than the revocation order that 
would be issued if full payment were not made, and (ii) the person’s 
credit rating would suffer if he failed to make full payment. 
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In addition, a policy of imposing minimal sanctions in slow pay 
cases would undoubtedly result in many more slow pay violations, 
particularly in periods of high interest rates. 

Balancing all of the relevant considerations, I believe that the 
public interest is best served, and the purposes of the Perishable 
Agricultural Commodities Act are best achieved, by the Depart- 
ment’s policy to impose severe sanctions for serious slow payment 
violations. 

Since 1971, the Department has followed the policy of not only 
permitting, but encouraging the complainant and respondent to in- 
troduce evidence at administrative disciplinary proceedings to aid 
the Administrative Law Judge and Judicial Officer in determining 
what sanction to issue in the event it is found that a violation oc- 
curred. This evidence may, e.g., relate to the nature of the regula- 
tion or administrative program involved in the case, the adminis- 
trative reasons for the regulation or program, how serious the vio- 
lation is, how prevalent it is regionally or nationally, what effect it 
has on persons engaged in the industry, the effect of a suspension 
order on the respondent’s business considering the size and nature 
of the business, and whether the sanctions imposed in prior pro- 
ceedings have served as a deterrent to similar violations by 
others. 15 

Evidence as to the sanction may include an opinion as to an ulti- 
mate issue in the case, e.g., what suspension period should be im- 
posed if the allegations of the complaint are proven. !* Such an 


13 In re Hatcher, 41 Agric. Dec. 662, 669 n.3 (1982); In re Rowland, 40 Agric. Dec. 
1934, 1950 n.9 (1981), aff'd, No. 82-3015 (6th Cir. July 18, 1983); In re King Meat Co., 
40 Agric. Dec. 1910, 1919 (1981) (order denying reopening), aff'd, No. CV 81-6485 
(C.D. Cal. Oct. 20, 1982), appeal docketed, No. 82-6029 (9th Cir. Nov. 12, 1982); In re 
Baltimore Tomato Co., 39 Agric. Dec. 412, 416 (1980); In re Esposito, 38 Agric. Dec. 
613, 656-63 (1979); In re National Meat Packers, Inc., 38 Agric. Dec. 169, 177 n.6 
(1978); In re Loretz, 36 Agric. Dec. 1087, 1096 (1977); In re Christ, 35 Agric. Dec. 195, 
203 n.8 (1976); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1854-55 (1975); In 
re Speight, 33 Agric. Dec. 280, 210-13 (1974); In re Miller, 33 Agric. Dec. 53, 80, aff'd 
per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974); In re Professional Commodity Serv., 
Inc., 32 Agric. Dec. 585, 586-91 (remand order), second remand order, 32 Agric. Dec. 
592 (1978), final decision, 33 Agric. Dec. 14 (1974); In re Andrews, 32 Agric. Dec. 553, 
579 (1973); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 505 n.20, reconsideration 
denied, 31 Agric. Dec. 843, 847-50 (1972); In re American Fruit Purveyors, Inc., 30 
Agric. Dec. 1542, 1596 n.39 (1971). 

14 In re J. Acevedo & Sons, 34 Agric. Dec. 120, 140-44, aff'd per curiam, 524 F.2d 
977 (5th Cir. 1975); In re Professional Commodity Serv., Inc., 32 Agric. Dec. 585, 590- 
91 (remand order), second remand order, 32 Agric. Dec. 592 (1973), final decision, 33 
Agric. Dec. 14 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 843, 850 (1972) (order 
denying reconsideration). 
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opinion is, of course, only a recommendation by the administrative 
agency which, although entitled to appropriate weight, is not con- 
trolling even in the absence of countervailing opinions. 

Sanction evidence “is as important in determining appropriate 
administrative sanctions as Probation Officer reports and sentenc- 
ing proceedings are in criminal proceedings.” 15 Since the Depart- 
ment of Agriculture does not have post-hearing sentencing proceed- 
ings, if any evidentiary assistance as to the appropriate sanction is 
to be given to the Administrative Law Judges and the Judicial Offi- 
cer, it must be given at the hearing in the case. 

Although sanction evidence has been very helpful in determining 
the policy to be applied in the Department’s administrative discipli- 
nary cases, since I have reviewed the records of about 40 payment 
violation cases under the Perishable Agricultural Act and the 
policy in this area is well settled, it will not longer be necessary for 
the parties to introduce sanction evidence in such payment viola- 
tion cases, unless it relates to the particular respondent, e.g., the 
size and nature of its business. 

Nonetheless, the parties may, if they believe it will be helpful, 
continue to introduce any type of sanction evidence in payment 
violation cases. As to all other types of cases, the policy of encour- 
aging the parties to introduce sanction evidence remains in effect. 

In the present case, although complainant’s sanction evidence 
was helpful, the same result would have been reached in the ab- 
sence of such evidence, based on the well settled policy established 
in prior cases. 


ORDER 


Respondent’s license is suspended for 80 days. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 

This order shall be effective 20 days after service thereof on the 
respondent. 


APPENDIX 


Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
U.S.D.A. Sanction Policy. [Excerpt omitted.—Ed.] 


15 In re Esposito, 38 Agric. Dec. 613, 656 (1979). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


(No. 23,108) 


In re: FRANK ZIEDE Propuce, Inc. PACA Docket No. 2-6299. Decid- 
ed October 21, 1983. 


Failure to pay promptly—Publication of the facts—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA,” instituted by a complaint 
filed on June 6, 1983, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
January 1980 through June 1981, respondent purchased and ac- 
cepted, in interstate and foreign commerce, from 61 sellers, 293 lots 
of fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof, in the total amount of $214,655.88. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Frank Ziede Produce, Inc., is a corporation, whose 
address is 2512 East Magnolia, Phoenix, Arizona 85040. 

2. Pursuant to the licensing provisions of the PACA, license 
number 700424 was issued to respondent on September 17, 1969. 
This license was renewed annually, but terminated on September 
17, 1982, pursuant to section 4(a) of the PACA (7 U.S.C. 499d(a)), 
when respondent failed to pay the required annual license fee. 

3. During the period January 1980 through June 1981, respond- 
ent purchased and accepted in interstate and foreign commerce 
from 61 sellers, 293 lots of fruits and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof, in the 
total amount of $214,655.88. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 293 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the PACA (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeaied violations of Section 2 of the PACA (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 


[This decision and order became final December 5, 1983.—Ed.] 


(No. 23,109) 


In re: INTERNATIONAL ENTERPRISES, Ltp., Inc. PACA Docket No. 2- 
6309. Decided October 7, 1983. 


Failure to pay promptly—Publication of the facts—Default. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA,” instituted by a complaint 
filed on June 13, 1983, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
November through December 1982, respondent purchased and ac- 
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cepted, in interstate and foreign commerce, from one seller, four 
lots of apples and pears, both being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $96,176.65. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, International Enterprises Ltd., Inc., is a corpora- 
tion, whose address is 10661 S.W. 88 Street, Suite 102, Miami, Flori- 
da 33176. 

2. Respondent is not, and has never been licensed under the 
PACA. At least during the period November 1, 1982 through De- 
cember 31, 1982, however, it carried on the business of a commis- 
sion merchant, dealer or broker as these terms are defined in sec- 
tion 1 of the PACA (7 U.S.C. 499a) and was, therefore, subject to 
the licensing provisions of the PACA. 

3. During the period November through December 1982, respond- 
ent purchased and accepted in interstate and foreign commerce 
from one seller, four lots of apples and pears, both being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of $96,176.65. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the four transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the PACA (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the PACA (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
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ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.129 
and 1.145). 


Copies hereof shall be served upon parties. 
[This decision and order became final December 12, 1983.—Ed.] 


(No. 23,110) 


In re: Goopir BRAND Packinc Corp. PACA Docket No. 2-6387. De- 
cided December 22, 1983. 


Failure to account and to pay promptly—Suspension of license—Consent. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “PACA,”), instituted by a Complaint 
filed on September 1, 1983, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. 

The complaint alleges that during the period April 6, 1981 
through April 20, 1981, Respondent received on consignment, in 
interstate commerce four lots of mangos from one shipper, but 
failed to account truly and correctly to make full payment prompt- 
ly to the shipper the net proceeds realized from the sale of these 
mangos, in the total amount of $16,524.10. A copy of the Complaint 
was served upon Respondent. The Respondent and Complainant 
have now agreed to the entry of a Decision and Order as set forth 
herein. Therefore, pursuant to Section 1.138 of the Rules of Prac- 
tice (7 CFR 1.138), the following Decision and Order is issued with- 
out further procedure or hearing. 


FINDINGS OF FACT 


1. Goodie Brand Packing Corp., (hereinafter “Respondent”), is a 
New York corporation, whose business address is 110 East 153rd 
Street, Bronx, New York 10451. 

2. Pursuant to the licensing provisions of the PACA, license 
number 188931 was issued to Respondent on October 12, 1960. This 
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license has been renewed annually, and is next subject to renewal 
on or before October 12, 1984. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4. As set forth more fully in paragraph 5 of this Complaint, 
during the period April 6, 1981 through April 20, 1981, Respondent 
received in interstate commerce, on consignment, four (4) lots of 
mangos, a perishable agricultural commodity, from one (1) seller, 
accepted and sold these mangos, but failed to account truly and 
correctly and to make full payment promptly to the shipper by un- 
derreporting and underpaying the net proceeds realized therefrom, 
in the total amount of $16,524.10. 

5. Respondent has made full restitution to the shipper the 
amounts due in respect of the consignment transactions set forth 
in Findings of Fact 4. 

CONCLUSIONS 

Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the PACA (7 U.S.C. 499b), by failing to account 
and make full payment promptly with respect to the transactions 


set forth in Findings of Fact No. 4 above, for which the Order 
below is issued. 


ORDER 


Respondent’s license is suspended for fourteen (14) days. 
This order shall become effective January 27, 1984. 
Copies hereof shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL 
OFFICER 


(No. 23,097) 


In re: Dock CasE BROKERAGE COMPANY, and/or Dock CAsE BROKER- 
AGE Co., Inc. PACA Docket No. 2-6215. Dock Case BROKERAGE 
Co., Inc. PACA Docket No. 2-6257. Order issued November 7, 
1983. 


ORDER DENYING LATE APPEAL 


This is a disciplinary proceeding against respondents under the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. § 499a et seg.), and a Notice to Show Cause proceeding as to 
why respondent Dock Case Brokerage Co., Inc., should not be 
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denied a license under the Act. Administrative Law Judge Victor 
M. Palmer filed an initial Decision and Order on August 19, 1983, 
publishing the finding that respondent Dock Case Brokerage Com- 
pany has committed repeated and flagrant violations of the Act (7 
U.S.C. § 499b(4)) by failing to pay three sellers in 20 transactions 
over $120,000 for produce purchased and accepted in interstate 
commerce during the period from March through May 1982. Judge 
Palmer denied the application of respondent Dock Case Brokerage 
Co., Inc., for a license on the ground that it is unfit to engage in 
the business of a commission merchant or dealer because Dock S. 
Case, an officer and owner of more than 10% of its stock, engaged 
in practices prohibited by the Act. 1 

Respondents’ attorney received service of a copy of the initial de- 
cision and order on August 25, 1983, which became final 35 days 
later (7 CFR § 1.142(c)), viz., on September 29, 1983. Under the De- 
partment’s rules of practice, an appeal is to be filed within “30 
days after receiving service of the Judge’s decision” (7 CFR 
§ 1.145(a)). The rules further provide that the initial decision filed 
by an Administrative Law Judge “shall become final and effective 
without further proceedings 35 days after the date of service there- 
of upon the respondent” (7 CFR § 1.142(c)). 

The letter from the Hearing Clerk serving the Judge’s decision 
on respondents states: 


This Decision will become final without further proceed- 
ings 35 days after service hereof unless there is an appeal 
to the Secretary... . 


In accordance with the applicable rules of practice and 
procedure, you will have 30 oo" from the receipt of this 
notice in which to file with the Hearing Clerk an appeal to 
the Secretary. 


On October 3, 1983, four days after the initial decision and order 
became final, respondents’ attorney mailed an appeal to the Hear- 
ing Clerk, appealing the initial decision and order to the Judicial 
Officer, to whom final administrative authority has been delegated 
to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
(7 CFR § 2.35). 2 The appeal was received and filed by the Hearing 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1983 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

2 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 

Continued 
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Clerk on October 4, 1983, five days after the initial decision and 
order became final. The case was referred to the Judicial Officer 
for decision on October 19, 1983. 

Respondents’ appeal is denied since it is settled that the Judicial 
Officer has no jurisdiction to hear an appeal that is filed after it 
has become final. Jn re Veg-Pro Distributors, 42 Agric. Dec. 1173 
(July 18, 1983) (order denying late appeal); Jn re Dick, 42 Agric. 
Dec. 784 (June 28, 1983) (order denying motion for relief); In re 
Petro, 42 Agric. Dec. 921 (May 9, 1983); In re Brink, 41 Agric. Dec. 
2146 (1982) (order dismissing appeal), reconsideration denied, 41 
Agric. Dec. 2147 (1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 792 
(1981); In re Animal Research Center of Mass., Inc., 38 Agric. Dec. 
379 (1978) (order denying late appeal); Jn re Cook, 39 Agric. Dec. 
116 (1978) (order dismissing appeal). 

But even if the appeal could be considered, it would be denied on 
the merits under a long line of decisions. E.g., In re Jarosz Produce 
Farms, Inc., 42 Agric. Dec. 1505 (Oct. 6, 1983); In re Evans Potato 
Co., 42 Agric. Dec. 408, 410 (1983); In re Old Virginia, Inc., 42 Agric. 
Dec. 270, 272 (1983); In re Melvin Beene Produce Co., 41 Agric. Dec. 
2422, 2425 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 
1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1126 (1982), 
appeal dismissed, No. 82-4144 (2d Cir. Oct. 18, 1982); In re Wayne 
Cusimane, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), aff'd, 692 F.2d 
1025 (5th Cir. 1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 
793 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 
401-02 (1981); aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 
1907 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), 
aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 
Agric. Dec. 89 (1982); In re Baltimore Tomato Co., 39 Agric. Dec. 
412, 414-16 (1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 
809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 (1976); In 
re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), aff'd, No. 76-1613 (9th 
Cir. March 9, 1977), printed in 36 Agric. Dec. 467; accord, In re Oli- 
verio, Jackson, Oliverio, Inc., 42 Agric. Dec. 1151 (Aug. 31, 1983); In 
re Bananas, Inc., 42 Agric. Dec. 588 (Mar. 25, 1983); In re Finer 
Foods Sales Co., 41 Agric. Dec. 1154, 1168-92 (1982), aff'd, 708 F.2d 
774 (D.C. Cir. 1983); In re V.P.C., Inc., 41 Agric. Dec. 734, 748 (1982); 
In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1183-34, 1151 
(1981); In re C.B. Foods, Inc., 40 Agric. Dec. 961, 968-71 (1981), aff'd 


Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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mem., 681 F.2d 804 (8d Cir 1982), cert. denied, 103 S. Ct. 70 (1982); 
In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 
(6th Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In re 
John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-21 
(1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); 
In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1638, 1643-45 (1976), 
aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 489 U.S. 819 (1978); 
In re King Midas Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); 
In re M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), aff'd 
mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re 
Margin Tragash Co., 33 Agric. Dec. 1884, 1896-1914 (1974), aff'd, 
524 F.2d 1255 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 
Agric. Dec. 236, 253, 266-70 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. 
denied, 419 U.S. 830 (1974). 

In a recent case under the Perishable Agricultural Commodities 
Act, Finer Foods Sales Co. v. Block, 708 F.2d 774, 781-82 (D.C. Cir. 
1983), the court held: 


The petitioner argues that the Judicial Officer i improper- 
ly refused to consider various “mitigating factors” that, ac- 
cording to it, should have been viewed as excusing its fail- 
ure to pay its debts. These include the allegedly relatively 
small amount the petitioner owed, the absence of previous 
violations by the petitioner, and the lack of “devious or 
dishonest practices by the petitioner.” In refusing to con- 
sider these factors, the Judicial Officer pointed out that “it 
has repeatedly been held under the Act that all excuses 
are routinely rejected in determining whether payment 
violations occurred or whether violations were wilful since 
‘the Act calls for S ar ean cae excuses.” Quoting In re 
Kafcsak, 39 683, 686 (1980). See also In re Carl- 
ton F. Stowe, 41 Agric. Dec. 1116, 1129 (1982). 


The Judicial ‘aii properly interpreted the Act. Sec- 
tion 2(4), 7 U.S.C. § 499b(4) (1976), is unequivocal. It makes 
it unlawful for a licensee to “fail or to refuse...to... 
make full payment promptly.’ As Congress noted in 
amending the Act in 1956, e Perishable Agricultural 
Commodities Act is admittedly and intentionally a wad 
law.” S.Rep. No. 2507, 84th Gene. 2d Sess. ong] H.Re 7. 
No. 1196, 84th Co , Ist Sess.), reprinted i in 1956 US. e 
Cong. & ’Ad.News 699, 3701. The Secretary explained the 
reason for this strict requirement in In re Columbus Fruit 
Co., 40 Agric. Dec. 109, 114 (1981), aff'd mem. 41 Agric. 
Dec. 89 (D.C. Cir. No. 81- 1446, Jan. 19, 1982): 


Failure to pay violations not only adversely affect 
the party who is not paid for produce, but such 
violations have a tendency to snowball. “On occa- 
sions, one licensee fails to pay another licensee 
who is then unable to pay a third licensee.” This 
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could have serious repercussions to producers, li- 
censees and consumers. 


Quoting In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 
705, 720 (1978): 

In sum, the “goal of the [Perishable Agricultural] Com- 
modities Act fis) that only financially responsible persons 
should be engaged in the businesses subject to the Act.” 
Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 
389 U.S. 835, hes S. Ct. 43, 19 L.Ed.2d 96 (1967) quoted in 
Marvin h Co. v. United States Dep’t of Agric., 524 
F.2d 1255, 1 BT (5th Cir. 1975). 


The strict polic 7 of the Secretary that all excuses for 
nonpayment are disregarded furthers this goal. Under the 
Act a licensee is required to conduct his business in a 
manner that insures that he pays his bills fully and 
promptly. If he fails to do so, he violates the Act. For this 
reason, alleged mitigating circumstances are irrelevant. 


For the foregoing reasons, rspondents’ appeal is denied. Accord- 
ingly, the initial decision and order filed August 19, 1983, is the 
final decision in this case. 


(No. 23,111) 


In re: Finer Foops Sass Co., Inc. PACA Docket No. 2-5548. Order 
issued November 30, 1983. 


REMOVAL OF STAY ORDER 


The Stay Order filed in this proceeding pending the outcome of 
proceedings for judicial review is hereby removed. The Order previ- 
ously filed on June 24, 1982, shall become effective on the seventh 
day after service of the present Order on respondent. 


(No. 23,112) 


In re: FouRsOME BROKERAGE, INc. PACA Docket No. 2-6078. Order 
issued December 13, 1983. 


STAY ORDER 


The order previously issued in this case is hereby stayed pending 
the outcome of proceedings for judicial review. 
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REPARATION DECISIONS 
(No. 23,113) 


TRANS-WEsT Fruit Co., Inc. v. AMERI-CAL Propuce, Inc. PACA 
Docket No. 5790. Decided November 10, 1983. 


F.O.B. sale—Suitable shipping condition—Damages—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Richard D. Andrews, San Bernardino, California, for complainant. 
Henry Mariani, San Jose, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed on March 17, 1981, in which complain- 
ant seeks an award of reparation against respondent in connection 
with the sale of 17 containers of grapefruit in foreign commerce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer denying liability to 
complainant and counterclaiming in connection with the 17 con- 
tainers which were the subject of the complaint, and also as to 18 
additional containers. At the hearing respondent dropped its coun- 
terclaim as to 10 of the additional 18 containers. 

On May 20, 1980, respondent wrote to an official in the Agricul- 
tural Marketing Service of this Department pointing out that the 
identical parties to this proceeding were involved in a proceeding 
in the California Superior Court in Santa Clara County involving 
the same transactions which were the subject of the complaint and 
counterclaim herein, but that such parties were reversed, i.e. 
Trans-West Fruit Co., Inc. had filed a counterclaim in that proceed- 
ing covering the 17 containers which are the subject of its com- 
plaint herein, and that such 17 containers (in addition to the 18 
others mentioned above as the subject of Ameri-Cal Produce, Inc.’s 
original counterclaim herein) were the subject of Ameri-Cal 
Produce, Inc.’s complaint in the state court proceeding. ! Respond- 


1 Relevant filing times were as follows: 
Informal complaint filed by Trans-West with the Department Nov. 12, 1980. 
Letter to Ameri-Cal from the Department informing of the filing of the informal 


complaint and summarizing the allegations therein - Nov. 18, 1980. Ameri-Cal’s 
Continued 
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ent suggested that Trans-West, by filing the counterclaim in state 
court, had elected a remedy other than that provided for under the 
Perishable Agricultural Commodities Act, and that consequently 
no answer need be filed by Ameri-Cal herein. Respondent’s letter 
was treated as a motion to dismiss, and on June 17, 1981 (shortly 
after the filing of respondent’s answer), the Presiding Officer re- 
plied to respondent’s letter as follows in relevant part: 


We are in receipt of your letter of May 20, 1981, in which 
you claim that complainant’s cross-complaint in a Califor- 
nia state court constitutes an election of remedies under 
the Perishable Agricultural Commodities Act (PACA) thus 
warranting a dismissal of complainant’s PACA reparation 
complaint. 


It appears from both your client’s complaint and complain- 
ant’s cross-complaint in the California court that each 
arises out of the same transactions. As failure to file it 
would bar future actions on the same subject matter, com- 
plainant’s cross-complaint thus must be characterized as 
compulsory. Cal. Civ. Proc. Code § 426.30 (West). What 
California law would characterize as a compulsory cross 
complaint would be analagous to what is called a compul- 
sory counterclaim in other jurisdictions. See Legislative 
Committee Comments, Cal. Civl. Proc. Code § 428.10 
(West). 


Section 5(b) of the Perishable Agricultural Commodities 
Act states, with respect to the liability of a commission 
merchant, dealer, or broker for the violation of any provi- 
sion of section 2 of the Act (7 U.S.C. 499b) as follows: 


(b) Such liability may be enforced either (1) by 
complaint to the Secretary as hereinafter provid- 
ed, or (2) by suit in any court of competent juris- 
diction; but this section shall not in any way 
abridge or alter the remedies now existing at 
common law or by statute, and the provisions of 
this Act are in addition to such remedies. 


reply to the Department’s Nov. 18, letter filed with Department (contains allega- 
tions of Ameri-Cal’s informal counter-claim)—Nov. 28, 1980. Ameri-Cal’s complaint 
filed in California Superior Court—Jan. 9, 1981. Trans-West’s cross-complaint filed 
in California Superior Court—March 13, 1981. Trans-West’s formal complaint filed 
before the Secretary—March 17, 1981. Ameri-Cal’s answer and counter-claim filed 
before the Secretary—June 4, 1981. 
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Section 5(b) of the Act has long been interpreted to mean 
that a complaint for reparation may not be maintained 
before the Secretary of Agriculture if the same claim is or 
has been the subject of lawsuit in court. Southland 
Produce Company v. R. Belson Company, 29 Agric. Dec. 614 
(1970); Ritter and Lanhoff v. Phillips Packing Company 
Inc., 15 Agric. Dec. 744 (1956). However, it has been 
deemed that no election of remedies has taken place when 
complainant’s claim in state court is in the form of a com- 
pulsory counterclaim. Abelardo Velderrain v. Dixon Tom- 
a-Toe Produce, Inc., 38 Agric. Dec. 51 (1979). 


Since complainant’s cross-complaint can be characterized 
as a compulsory counterclaim, no election of remedies can 
be said to have taken place. Therefore, respondent’s 
motion to dismiss is denied. ? 


The probable binding effect on this forum, under the principles 
of res judicata, of a failure to file a compulsory counterclaim in the 
state court proceeding, * or, at the very least, the obligations of 
comity and “the national interest in avoiding relitigation of adjudi- 
cated issues” * would have prevented the complainant here from 


2 Although an informal complaint was filed on November 12, 1980 (accomplishing 
the tolling of the statute of limitations, see section 6(a) of the Act, 7 U.S.C. 499f{a)), 
section 6 of the Act provides for the subsequent service of a complaint if in the Sec- 
retary’s opinion the facts warrant such action, and requires the Department’s inves- 
tigation to take place between the filing and service of the complaint. The Rules of 
Practice provide that “If such investigation discloses that no violation of the Act has 
occurred, no further action shall be taken and the person filing the informal com- 
plaint shall be so informed.” See 7 CFR 47.3(b). In addition such Rules require “an 
effort to effect an amicable or informal adjustment of the matter” if “the state- 
ments in the informal complaint and the investigation thereunder seem to warrant 
such action.” It is only when there is a failure “to effect an amicable or informal 
adjustment” and an indication of “the probability of a violation of the Act,” that an 
opportunity is given to “file with the Division a formal complaint,” which will for 
the first time be served by the Department upon the party complained against. The 
date of the filing of the state court action was over three months prior to the insti- 
tution of a formal action before the Secretary (see finding 24, infra,), and conse- 
quently the counterclaim in the state court proceeding was properly viewed as com- 
pulsory. 

8 See Horne v. Woolever, 170 Ohio 178, 163 N.E. 2d 378 (1959) (failure to file com- 
pulsory counterclaim in federal action barred filing in state court), cert. denied 362 
US. 951, 80 S. Ct. 861, 4 L. Ed. 2d 868 (1960); Liberty Mut. Ins. Co. v. Hathaway 
Baking Co., 306 Mass. 428, 28 N.E. 2d 425 (1940) (failure to file counterclaim in Wis- 
consin was res judicata on the issue in Massachusetts). See also Baker v. Gold Seal 
Liquors, 417 U.S. 467, 94 S. Ct. 2504 41 L. Ed. 2d 243 (1974); and Local Union No. 11, 
IBEW, AFL-CIO v. G.P. Thompson Electrical, Inc., 363 F.2d 181 (9th Cir. 1966). 


4 Chapman v. Aetna Finance Co., 615 F.2d. 361 (5th Cir. 1980). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


electing the unique PACA remedy provided by the Act (see 7 U.S.C. 
499g(d)) had complainant not filed the counterclaim in the Califor- 
nia Superior Court. The award of reparation against a licensee who 
violates the Act (enforced by automatic suspension of the license of 
a party who fails to pay a reparation award) is an integral part of 
the regulatory scheme set up by Congress for the regulation of the 
produce industry. See LeRoy Dyal Co. v. Allen, 161 F.2d 152 (4th 
Cir. 1947). Were it not for these factors, comity and the need for 
efficiency in the administration of justice would dictate that, in 
spite of the existence of concurrent jurisdiction, 5 we should defer 
to the California forum. 

An oral hearing was held June 22-24, 1982, in San Jose, Califor- 
nia. Four witnesses testified on behalf of complainant and three on 
behalf of respondent. In addition the deposition of Rick Argel and 
the California Superior Court testimony of Rick Argel and George 
Leslie Baker were admitted in evidence. Both parties filed briefs 
and claims for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Trans-West Fruit Co., Inc., is a corporation 
whose address is P.O. Box 1117, Riverside, California. At the time 
of the transactions involved herein complainant was licensed under 
the Act. 

2. Respondent, Ameri-Cal Produce, Inc., is a corporation whose 
address is 1570 The Alameda, Suite 103, San Jose, California. At 
the time of the transactions involved herein respondent was li- 
censed under the Act. 

3. On or about June 25, 1980, in the course of foreign commerce, 
complainant sold to respondent grapefruit in four 40-foot contain- 


5 It is well established that, under certain circumstances, two forums with con- 
current jurisdiction over identical subject matter and parties may each proceed with 
the litigation before them. See Kline v. Burke Construction Co., 260 U.S. 226 (1922) 
where in regard to such a situation it was stated: “Each court is free to proceed in 
its own way and in its own time, without reference to the proceedings of the other 
court. Whenever a judgment is rendered in one of the courts and pleaded in the 
other, the effect of that judgment is to be determined by the application of the prin- 
ciple of res adjudicata by the court in which the action is still pending in the order- 
ly exercise of its jurisdiction, as it would determine any other question of fact or law 
arising in the progress of the case.” See also Unger v. Mandell, 471 F.2d 1163 (1972); 
Friedman v. N.B.C. Motorcycle Imports, Inc., 452 F.2d 1215 (1971) (“The existence of 
the state court action was not sufficient ground for failure to dispose of an issue on 
trial in the federal action. Both actions could go forward at the same time, with 
application of the principles of res judicata if raised in the later pending action”) 
and 1A, Part 2, J. Moore, Federal Practice, section 0.208b (2d ed. 1982). This princi- 
ple is being applied here. 
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ers for shipment aboard the vessel Meonia Johnson to respondent’s 
customers in London, England, as follows: 

(a) Invoice 07320, 1,008 cartons of “Blue Bow” brand, Ruby va- 
riety, consisting of 200 size 36, 400 size 40, and 408 size 48, at $4.80 
per carton, plus $100.80 for palletizing, or $4,939.20 f.o.b. dock, Los 
Angeles. 

(b) Invoice 07321, 1,008 cartons of “Blue Bow” brand, Ruby va- 
riety, consisting of 200 size 38, 400 size 40, and 408 size 48, at $4.80 
per carton, and $100.80 for palletizing, or a net total of $4,939.20 
f.o.b. dock, Los Angeles. 

(c) Invoice 07322, 1,008 cartons of “Blue Bow” brand, White va- 
riety, consisting of 200 size 36, 400 size 40, and 408 size 48, at $4.55 
per carton, plus $100.80 for palletizing, or $4,687.20 f.o.b. dock, Los 
Angeles. 

(d) Invoice 07323, 1,008 cartons of “Blue Bow” brand, White va- 
riety, consisting of 200 size 36, 400 size 40, and 408 size 48, at $4.55 
per carton, plus $100.80 for palletizing, or $4,687.20 f.0.b. dock, Los 
Angeles. 

On June 26, 1980, complainant separately billed respondent 
$160.00 for eight DTR (DTR stands for Disposable Temperature Re- 
corder) recorders. The recorder numbers were listed as follows: 


TW invoice #7320-Nos. 195806, 195807 


TW invoice #7321-Nos. 195808, 195809 
TW invoice #7322-Nos. 195812, 195813 
TW invoice #7323-Nos. 195810, 195811 


4. The grapefruit covered by finding of fact 3 was subjected to 
federal inspection at Riverside, California prior to shipment, with 
the following results in relevant part: 


Invoice 07320: “INSPECTION BEGUN .. .: 3:20 p.m. June 

24, 1980; INSPECTION COMPLETED .. .: 10:45 a.m. June 

25, 1980; PRODUCT: Marsh Ruby Grapefruit; LOADER’S 

COUNT: 1008, CONTAINERS: E: Cartons, MARK- 

— Blue Bow; Decay: None; Grade: U.S. No. 1 Std. 
‘ac. 


Generally well color. Mostly Smooth, Some fairly 
smooth. Pack: Well filled. Defects within toler- 
ance. Size noted 36s, 40s, 48s. Meets U.S. Stand- 
ards for export. Recorder # 195806, 195807. 


Invoice 07321: “INSPECTION BEGUN ... .: 8:30 a.m. June 
95, 1980; INSPECTION COMPLETED .. .: 1:30 p.m. June 
25, 1980; PRODUCT: Marsh Ruby Grapefruit; LOADER’S 
COUNT: 1008; CONTAINERS: TYPE: Cartons, MARK- 
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INGS: Blue Bow, DECAY: None; GRADE: U.S. No. 1 Sid. 
Pack. 


Generally well color. Mostly Smooth, Some fairly 
smooth. Pack: Well filled. Defects average within 
tolerance. Size noted 36s, 40s, 48s. Meets US. 
Standards for export. Recorder #195808, 195809. 


Invoice 07322: “INSPECTION BEGUN. .. .: 3:10 p.m. June 
25, 1980; INSPECTION COMPLETED ... .: 5:00 p.m. June 
25, 1980; PRODUCT: Marsh Ruby Grapefruit; LOADER’S 
COUNT: 1008; CONTAINERS: TYPE: Cartons, MARK- 
INGS: Blue Bow; DECAY: None; GRADE: U.S. No. 1 Std. 
Pack. 


Mostly well, some fairly well colored. Mostly 
smooth, Some fairly Smooth. Pack: well filled. De- 
fects average within tolerance. Size noted 36s, 40s, 
48s. Meets U.S. Standards for export. Recorder 
#195812, 195813. 


Invoice 07323: “INSPECTION BEGUN . . .: 1:30 p.m. June 


25, 1980; INSPECTION COMPLETED .. .: 4:15 p.m. June 
25, 1980; PRODUCT: Marsh White Grapefruit; LOADER'S 
COUNT: 1008; CONTAINERS: TYPE: Cartons, MARK- 
INGS: Blue Bow; DECAY: None; GRADE: U.S. No. 1 Std. 
Pack. 


Mostly well, Some fairly well colored. Mostly 
Smooth, Some fairly Smooth. Pack: Well Filled. 
Defects within tolerance. Size noted 36s, 40s, 48s. 
Meets U.S. Standards for export. Recorder 
#195810, 195811. 


5. The four containers were delivered to the dock, Los Angeles, 
on June 25, 1980, and were subsequently stuffed, on pallets, into 
eight 20-foot containers by Johnson Line employees. The eight con- 
tainers were loaded on board the Meonia Johnson which sailed on 
June 26, 1980. The Meonia Johnson arrived at destination on July 
17, 1980, and the containers were signed for as received by the con- 
signee on July 21, 1980. 

6. Under date of July 25, 1980, a certificate of survey was issued 
by H. Bridger & Co. Ltd., Marine, Cargo and Container Surveyors, 
532/534 Commercial Road, London, covering the grapefruit unload- 
ed from the Meonia Johnson. The survey stated in relevant part as 
follows: 
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At the request of Messrs. Joseph I. Emanuel and Sons 
Ltd., A121/123, Fruit & Vegetable Market, New Covent 
Garden Market, Nine Elms Lane, London, SW8 5EH., we, 
the undersigned Marine and Cargo Surveyors of the above 
address, attended at the premises of: - Euro Centre, (for- 
mally East Kent Packers) Whitstable Road, Faversham, 
Kent, 


At 0800 hours 22nd July and 0600 hours on 28rd July 1980, 
for the purpose of inspecting, strictly without prejudice to 
liability, a consignment comprising 


EIGHT CONTAINERS OF PALLETISED CARTONS U.S. 
GRAPEFRUIT. 


() CONSIGNMENT DETAILS. 


Each container carried 12 pallets each x 42 cartons = 504 
cartons. 


(ii) HISTORY OF CONSIGNMENT. 


No precise details of carriage were available at Faversham, 
but it is understood that the consignment was shipped per 
m.v. "MEONIA via Liverpool, and that the vessel arrived at 
that port on or about 21st July 1980. 


Four containers of Golden Grapefruit, . . . were said to have 
been sent forward to and (sic) address at Spalding, Lincs., 
where . . . [two containers] were opened, and their contents 
subjected to a cursory examination. 


In view of the large proportion of the fruits said to have 
been noted to be wasty, the entire consignment was rejected, 
and sent forward to Faversham for further examination. 


(iii) SURVEY 0800 HOURS 22nd July 1980 and SURVEY 
0600 hours 23rd July 1980. 


(a) The contents of the Containers were examined 
during loading operations, in company with Mr. 
R. Young, of Messrs. Bryden, Harper Ltd., repre- 
senting the Ocean Carriers, and with Mr. J. Sher- 
burn of Messrs. Perfect Lambert & Co., represent- 
ing Cargo Underwriters. 


The following remarks apply to all the containers. 
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(b) Containers 


Comprised conventional insulated conaire Con- 
tainers, all of 20’ length, and all in apparent good 
order. 


(c) Packaging 


Comprised conventional telescope cartons, with 
air holes punched in sides and tops, and fruit bulk 
packed. A paper divisor inserted between fruit at 
about half height of carton. 


(d) In all containers, cartons were palltised (sic), 
with 42 cartons per pallet in seven tiers, with 
upper tiers (sic) string tied together for security. 
In all containers, the pallets hearest (sic) the 
doors were slightly racked, due to approximately 
1’ of vacant space between the rear most pallets 
and the doors. 


(e) During the unloading operations, it was noted 
that many cartons on each pallet were wet 


stained, and in some cases exuding juice. A strong 
smell of decayed fruit was evident at the time. 


(f) We were advised, that each container would be 
supplied with a Ryan Recorder, but during dis- 
charge operations, it was found that containers 
were supplied with D.R.T. Recorders as follows: 
[the survey at this point discloses that 2 of the 
containers contained 1 recorder each and one of 
the containers contained 2 recorders, and the rest 
contained no recorders]. 


It should be noted that the D.R.T. Recorders were 
of the disposable type, and in order to be activated 
at the time of loading, a ring should be pulled at 
the end of the casing. In all cases, the rings had 
not been pulled, and none of the recorders were in 
operation. All contained blank read out tapes. 


(g) A number of cartons from each container, se- 
lected at random from each container, of all 
counts, were opened, and their contents carefully 
examined. We found many wasty fruit, largely the 
result of blue/green penicillium mould, but some 
sour rot and watery soft rot were evident. In 
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almost every carton examined, odd wasty fruit 
had collapsed, fouling their adjacent Grapefruit. 


Many Grapefruit were mummified, and even 
those fruit which were sound were largely slightly 
softened and lacked the glossy and fresh appear- 
ance of Grapefruit in prime condition. 


(h) Our careful examination of individual contain- 
ers revealed wasty fruit as follows: 


Container No. EACU 45632/0 
Counts 36, 40. 


[Here the survey sets forth the number of wasty 
fruit found in each of 11 cartons of various sizes of 
fruit examined. A total of 63 wasty fruit were 
found out of 424, for a stated total of “14.85% 
Wasty”.] 


Spear Flesh Temperatures taken during discharge 
11/12°C. 


Container No. JLCU 747194 
Counts 40, 48, 36. 


[Here the survey sets forth the number of wasty 
fruit found in each of 8 cartons of various sizes of 
fruit examined. A total of 44 wasty fruit were 
found out of 332, for a stated total of “13.25% 
Wasty”’}. 


Spear temperatures taken during discharge 11°C/ 
12°C. 

Container No. BSLU 560737 

Counts 40, 48 Golden Grapefruit. 


[Here the survey sets forth the number of wasty 
fruit found in each of 11 cartons of various sizes of 
fruit examined. A total of 41 wasty fruit were 
found out of 480, for a stated total of “8.54% 
Wasty fruit”). 


Spear flesh temperatures taken during discharge 
11/12°C. 


Container No. EACU 345625/4 
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Counts 48, 40 Golden Grapefruit. 


[Here the survey sets forth the number of wasty 
fruit found in each of 12 cartons of various sizes of 
fruit examined. A total of 74 wasty fruit were 
found out of 560, for a stated total of “13.21% 
wastey fruit’’]. 


Spear temperatures 10/11/12°C. 
Container No. BSLU 340110/1 
Counts 48, 56, Marsh Ruby Grapefruit. 


[Here the survey sets forth the number of wasty 
fruit found in each of 13 cartons of various sizes of 
fruit examined. A total of 57 wasty fruit were 
found out of 664 for a stated total of “8.58%”’]. 


Flesh spear temperatures 10°C, 11°C, 11°C. 
Container No. BSLU 340287/5 
Counts 40, 36, Marsh Ruby Grapefruit. 


[Here the survey sets forth the number of wasty 
fruit found in each of 17 cartons of various sizes of 
fruit examined. A total of 82 wasty fruit were 
found out of 660, for a stated total of “12.42% 
wastey fruit’). 


Flesh spear temperatures 11°C, 12°C. 
Container No. JLCU 747029 
Counts 48, 40, Marsh Ruby Grapefruit. 


[Here the survey sets forth the number of wasty 
fruit found in each of 13 cartons of various sizes of 
fruit examined. A total of 95 wasty fruit were 
found out of 584, for a stated total of “16.26% 
wasty fruit’’). 


Flesh spear temperatures 11°C/12°C. 
Container No. JLCU 757057 
Count 36, 40 Marsh Ruby Grapefruit. 


[Here the survey sets forth the number of wasty 
fruit found in each of 18 cartons of various sizes of 
fruit examined. A total of 52 wasty fruit were 
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found out of 688 for a stated total of “7.55% wasty 
fruit’). 


Flesh spear temperatures 11/12°C. 
(iv) CONCLUSIONS 
From the above and in our opinion: 


(a) It will be noted that of a total of 1796 Golden 
Grapefruit examined some 222 fruit or 12.36% 
were wasty, and of 2596 March (sic) Ruby Grape- 
fruit examined, 286 fruit or 11.01% were wasty. 


(b) Of the remainder of the fruit in the consign- 
ment, much was softened, and a considerable per- 
centage over 70% fouled and/or discoloured as a 
result of adjacent wasty fruit. 


(c) Unfortunately, due to the inoperation of the 
Recorders, we are without conclusive proof of ir- 
regularities in carriage conditions, but samples of 
the Grapefruit have been submitted for Biological 
Analysis. 


(d) In our opinion, the condition of the fruit is 
compatible with irregularities and/or over heating 
at some stage in the transit, but in any event, 
there is little doubt that the consignment has lost 
the larger part of its commercial value. 


7. Respondent has paid complainant the full purchase price for 
the four (later split into eight) container loads of grapefruit re- 
ferred to above. 

8. On or about August 9, 1980, in the course of foreign commerce, 
complainant sold to respondent one 40-foot container of grapefruit 
for shipment aboard the Incotrans Spirit to respondent’s customer 
in London, England, as follows: Complainant’s invoice 07520; con- 
tainer HLUC 4702681, 1,008 cartons of “Blue Bow” brand white va- 
riety, consisting of 220 size 36, and 588 size 40 at $5.50 per carton, 
plus $30.00 for Ryan Recorder #244727, or a total of $5,574.00 f.o.b. 
Riverside, California. 

9. Container HLUC 4702681 was federally inspected between the 
hours of 7:30 and 11:40 a.m. on August 9, 1980, at Riverside, Cali- 
fornia, with the following results in relevant part: 


PRODUCT: Marsh White Grapefruit 
LOADER'S COUNT: 1,008 
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CONTAINERS: TYPE: cartons; MARKINGS: Blue Bow. 
DECAY: None. 
GRADE: U.S. No. 1 Std Pack 


Generally well colored; mostly smooth, some fairly smooth; 
Pack: well filled; defects within tolerance. Size noted 36's, 
40’s. Meets U.S. standards for export. 

10. Under date of September 17, 1980, a certificate of survey was 
issued by Dickesons, Marine Surveyors and Brokers, 532/4 Com- 
mercial Road, London, England, covering an inspection of grape- 
fruit made on September 15, 1980, which had been taken from con- 
tainer No. HLCU 4702681. The survey stated in relevant part as 
follows: 


“INCONTRANS SPIRIT” m.v. Long Beach, Arrived Felixstowe 11, 
9, 80. 


We hereby certify that acting on behalf of whosoever may be con- 
cerned in accordance with instructions dated the 11th of September 
1980, received from Messrs. J. G. Lovett Ltd., 71 London Fruit Ex- 
change, London, E. 1, we proceeded on two occasions to their ware- 


house at Tank Hill Road, Purfleet, Essex, with regard to the follow- 
ing:— 


Container No. HLCU. 4702681. 
BLUE BOW. 988 cartons GOLDEN GRAPEFRUIT. 


SENDERS: - E.T. Wall Inc., Riverside, California 92502, U.S.A. and 
beg to report as follows: - 


We ascertained that this consignment had been loaded into a re- 
frigerated container on the 9th August 1980. Further details re- 
garding shipment are unknown but reportedly the vessel was de- 
layed in the Panama Canal, in consequence of which the consign- 
ment was not landed until the 11th September 1980. We under- 
stood that delivery was intended to be made to Purfleet on the 12th 
September at 0800 hours. We attended accordingly but learnt after 
enquiries by warehousemen that the container had been held at 
Felixstowe under suspicion of being overweight. That matter re- 
solved, the container was eventually delivered to Purfleet at ap- 
proximately 1400 hours on the 15th September and had been fully 
discharged and dispatched by the time of our attendance at 1615 
hours. 


We found the fruit to be jumble packed in cap and tube cartons 
constructed of single wall corrugated fiberboard, approximately 20] 
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x 14] x 12] in overall dimensions. Each carton contained a total of 
18 x 1 1/2] ventilation holes. 


A careful inspection of the contents of a random selection of car- 
tons from each of the three counts of 36, 40 and 48 showed all the 
fruit to be at a very high level of maturity. All items were very 
pale in color, soft with skin separating from the flesh unless totally 
collapsed and covered with powdery green mould. We made a count 
of such later Grapefruit in a number of random cartons as follows: 


Ta Collapsed 
ruit 


22; 9; 11; 11; 23 42.22% 


66.25% 


Overall Average 60.16% 


We found virtually no fruit that had any significant keeping life 
remaining and we endorsed our Principals’ decision to dump the 
whole consighment which, running with juice and smelling foully 
threatened to present a hazard to health. 


We removed the attached trace from the Ryan temperature record- 
er which had been located in the container and which indicated 
that the temperature inside had been reduced from a maximum of 
82°F during the first day, within three days to 42°F, a reading that 
remained constant until the trace ran out fifteen days after load- 
ing. Whilst therefore a complete record of temperatures during 
transit was not obtained, those which were indicated appeared to 
be in order for the carriage of produce of this type. 


In our opinion the considerable deterioration sustained by this con- 
signment can be attributed to the extended period of transit and 
accordingly it is recommended that the matter be referred to Ship- 
owners. 


11. The 15-day Ryan temperature tape covering the container 
shipped on the Incotrans Spirit was supplied by complainant as an 
exhibit at the hearing. Such tape shows as follows: A sharp rise 
from about 67° to 83° during the first one or two hours; a gradual 
drop to 80° at about the 12th hour; a gradual drop to 78° at about 
the 24th hour; a very sharp (almost vertical) drop from 78° to 65° 
during the next two hours; a gradual drop beginning at about the 
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26th hour from 65° to about 58° at the 36th hour; a gradual drop to 
about 42° at the 72nd hour where the trace continued fairly stead- 
ily to the end of the tape. 

12. On or about August 13, 1980, in the course of foreign com- 
merce, complainant sold to respondent under four invoices, eight 
20-foot containers of grapefruit for shipment aboard the California 
Star, a Johnson Line vessel, to complainant’s customers in London, 
England, as follows: 

(a) Invoice 07617, 1,008 cartons of “Blue Bow” brand, Ruby va- 
riety, at $5.75 per carton, plus $60.00 for Ryan recorders or a total 
of $5,856.00 f.o.b. Riverside and divided as follows: container BSLU 
3402514,—210 size 36 and 294 size 40, USDA origin inspection no. 
D-74420, Ryan #24402; Container BSLU 340135-4, —273 size 36 
and 201 size 40, USDA origin inspection No. D-74419, Ryan 
#244010. 

(b) Invoice 07618, 1,008 cartons of “Blue Bow” brand, White va- 
riety, at $6.00 per carton, plus $40.00 for 2 DTR recorders or a total 
of $6,088.00 f.0.b. Riverside and divided as follows: container BSLU 
340279,—252 size 36 and 252 size 40, USDA origin inspection No. 
D-74408, DTR #195736; Container BSLU 340444,—252 size 36 and 
252 size 40, USDA origin inspection No. D-74409, DTR #195732. 

(c) Invoice 07619, 1,008 cartons of “Blue Bow” brand, Ruby va- 
riety, at $5.76 per carton, plus $60.00 for 2 Ryan recorders or a 
total of $5,856.00 f.0.b. Riverside and divided as follows: Container 
JLCU 757227,—273 size 36 and 231 size 40, USDA origin inspection 
No. D-74418, Ryan #244034; Container BSLU 340508-8,—294 size 
36 and 210 size 40, USDA origin inspection No. D-74411, Ryan 
#244168. 

(d) Invoice 07635, 1,008 cartons of “Blue Bow” brand, Riby vari- 
ety, at $5.75 per carton, plus $60.00 for 2 Ryan recorders or a total 
of $5,856.00 f.0.b. Riverside and divided as follows: Container JLCU 
757030,—252 size 32 and 252 size 36, USDA origin inspection No. 
D-74412, Ryan #230338; Container JLCU 757159,—252 size 32 and 
252 size 36, USDA origin inspection No. D-74433, Ryan #242919. 

13. Federal origin inspection certificates were issued as to each of 
the eight containers of grapefruit. The certificates show the inspec- 
tions to have begun at various times on August 12, or August 13, 
and to have all been completed between the hours of 11:20 a.m. and 
4:30 p.m. on August 13, 1980. Except for appropriate notations as to 
the variety and size covered by such inspections, each inspection 
contains the following identical statement. 


LOADER’S COUNT: 504 
CONTAINERS: TYPE: Cartons; MARKINGS: Blue Bow 
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DECAY: None. 
GRADE: U.S. No. 1 Std. Pack. 


Generally well color 

Mostly smooth, some fairly smooth 
Pack - well filled. 

Defects within tolerance. 


Meets U.S. standards for export. 


14. The vessel California Star left Los Angeles on August 14, 
1980, and arrived at London on September 4, 1980. On September 
11, 1980, Dickesons, Marine Surveyors and Brokers, 5832/4 Commer- 
cial Road, London, issued a certificate of survey covering six of the 
eight containers and stating in relevant part as follows: 


“CALIFORNIA STAR” m.v. 
Los Angeles arrived Tilbury 4.9.80. 


hereby certify that acting impartially on behalf of whoso- 
ever may be concerned in accordance with instructions 
dated the 5th September 1980, received from Messrs. J. G. 
Lovett Ltd. 71, London Fruit Exchange, Spitalfields, 
London, E.1. we attended at the various locations as de- 
tailed per the attached schedule, on the 8th September, 
1980 with regard to the claim on the following: 


Ex. Container BSLU 340440-0—504 cartons WHITE GRAPE- 
Nos. FRUIT 
BSLU 340279—504 cartons WHITE GRAPE- 
FRUIT 
‘BLUE BOW’ brand. 


BSLU 340135-4—504 cartons MARSH RUBY 
RED GRAPEFRUIT. 
JLCU 757227—504 cartons MARSH RUBY 
RED GRAPEFRUIT. 
JLCU 757159—504 cartons MARSH RUBY 
RED GRAPEFRUIT. 
BSLU 340251-4—504 cartons MARSH RUBY 
RED GRAPEFRUIT. 
‘BLUE BOW’ brand. : 


Senders: Messrs. E. T. Wall Inc., Riverside, California 92502, USA 
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and beg to report as follows: 


From enquiry we ascertained that the subject interest had 
been dispatched from origin on the 13th August, 1980 and 
come forward in the above mentioned six containers. Fol- 
lowing landing ex vessel at Tilbury the six units were de- 
livered to the various locations as detailed in the attached 
schedule, on the morning of the 8th September, 1980. 


We first attended at the premises of Messrs. Dennis & 
Cooper Ltd., New Covent Garden Market where we found 
that whilst Container No. BSLU 340444-0 had already 
been stripped and dispatched, Container No. BSLU 
340135-4 was in the process of being discharged. 


We found this container to be a conventional 20’ insulated 
unit provided with two, twelve inch diameter apertures in 
its forward bulkhead for the purpose of supplying and ven- 
tilating the cargo with cool air from ship’s or shore source, 
during transit. 


The fruit was found to be jumble packed within two pieces 
cartons measuring approximately 20” x 14” x 12” compris- 
ing base and telescopic fitting lid, both of which were of 
single wall corrugated cardboard construction. Each pack- 
age was adequately ventilated by a total of eighteen one 
and a half inch apertures. 


The cartons were found stowed within the remaining con- 
tainer to a height of six tiers by seven transversely. 


Whilst we understand that the containers had been provid- 
ed with Ryan temperature recorders, the unit for Contain- 
er No. BSLU 340444-0 had not been retained. Examination 
of the chart from the recorder in Container No. BSLU 
340135-4 showed that over the first four days of transit the 
temperature had decreased from +85°F to +50°F and 
throughout the journey had remained fairly steady at 
+48°F to 49°F until the last four days when it oscillated 
generally between +55°F and +70°F. 


Examination of firstly the White Grapefruit revealed that 
a very large proportion were extensively blemished and 
scarred, dull and tired in appearance, and extremely soft 
expecially (sic) in way of their calyces. Some decay in the 
form of mainly dry waste accompanied by formations of 
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white/green mould was found to exist, whilst in a few in- 
stances isolated areas of watery surface breakdown on in- 
dividual fruits was also noted. Furthermore, as was also 
found during inspection of the rest of the consignment, the 
occurence (sic) of wasty fruits within individual packages 
followed no regular pattern and was generally isolated in 
nature. 


Inspection of the Ruby Red Grapefruit showed it to be 
comparatively fresher in appearance although slightly soft. 
Some decay in the form of both dry and wet waste was 
noted however and generally found to exist to a greater 
degree in the count 40 fruit. Some minor scarring and 
blemishing was also noted. 


Upon conducting closer examination of the Grapefruit from 
both containers we determined the following proportions of 
decay to be present: 

Container No. BSLU 34044-0—WHITE GRAPEFRUIT 


Percentage 


No. Wastey Fruits per 
Count Carton 


2.1.1.2.4.2.2.1.1.3.1.1. 4.9% 
8.2.3.8.2.1.2.2.8.3.1.3. 6.9% 


Overall percentage 
waste 5.9%.1 


Container No. BSLU 340135-4—RUBY RED 
GRAPEFRUIT. 
Count No. Wasty — per Percentage 
36 2.2.1.2.1.1.1.—.1.2.2.1. 3.7% 


40 3.2.10.1.1.—.2.3.3.4.2.3. 7.1% 


Overall percentage 
waste 5.5%. 


Upon attendance at the premises of Messrs. Fyffes Group 
Ltd., we found that discharge from the container con- 
cerned, No. JLCU 757227 had already been completed and 
the unit since dispatched. Unfortunately the Ryan temper- 
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ature recorder had not been retained and we are unable to 
comment in this respect. 


Examination of the Ruby Red Grapefruit ex this container 
revealed that whilst the fruit was reasonably firm and 
fresh in appearance with the exception of some instances 
of slight softness and blemishing noted in mainly the 40 
count fruit decay in the form of dry waste was found to 
exist to varying proportions. This was accompanied in 
most cases by growths of powdery white/green mould. 


This container contained 274 and 230 cartons of 36 and 40 
count respectively and upon closer examination of a 
number of cartons from each count we found the following 
degree of deterioration to exist: 


No. Wasty Fruits per 
Count Carton 


Percentage 
§.1.1.2.1.1.2.-.3.-.2.3. 4.9% 
1.1.-.4.1.6.6.1.1.1.1.2. 5.2% 


Overall Percentage 
Waste 5.04%. 


Attendance at the premises of Messrs. Charles Knights 
Ltd., found the subject container No. BSLU 340279-3 still 
in the process of being discharged. The contents of this 
unit comprised 239 and 265 cartons of count 36 and 40 re- 
spectively. 


Examination of the chart from the Ryan recorder still in 
place within the container showed that over the first four 
days of transit the temperature had reduced from +80°F 
to +49°/50°F. From thereon the temperature remained 
fairly steady at +47°/48°F until the last four days of tran- 
sit, when it appeared to oscillate between aproximately 
+55°F and +65°F. We would also mention that on this 
particular recorder we found the stylus tracer component to 
slightly distorted (sic) which in consequence produced two 
traces on the temperature chart. The darker trace as per the 
attached chart should be discounted as this was found to 
have been produced by the defect in the stylus. 


Inspection of the fruit showed it to be generally in a simi- 
lar condition as to the Grapefruit examined from Contain- 
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er No. BSLU 340444-0 with much of the produce noted to 
be extensively scarred/blemished, generally tired and old 
in appearance and extremely soft in way of the calyces. 
Varying proportions of dry waste were found to be present 
the extent of which from a count over a number of cartons 
was noted as follows: 


No. Wasty Fruits per 
Count Carton 


Percentage 
4,3.3.5.2.4.4.5.4.2.5.2. 10% 


8.1.1.8.2.2.4.5.7.6.2.2. 7.9% 


Overall Percentage 
8.9%. 


Upon later attendance at the premises of Messrs. J.G. 
Lovett Transport Ltd., we found that discharge from both 
containers delivered to this location had yet to commence. 


Each container was noted to be a 20’ insulated unit provid- 
ed with cool air circulation ports.Stowage of cartons was 
similar to that as previously described. 


Spear temperatures taken in the fruit immediately upon 
opening of the containers were recorded at 57°F. 


Examination of firstly the Ryan recorder temperature 
trace from unit No. JLCU 757159 revealed that over the 
first three days the temperature had reduced from 80°F to 
45°F and had remained steady at this latter mentioned 
point until the last three days of transit when it rose to 
50°F. 


In container No. BSLU 340251-4 the temperature trace in- 
dicated a drop from +80°F to +47°F over the first three 
days at which point it remained steady until the last three 
days of transit when it rose to +55°F. to + 60°F. 


Inspection of the Grapefruit from Container No. JCLU 
757159 which contained 252 cartons of each court showed 
it to be generally dull and tired in appearance arid scarred 
to varying degrees. Additionally a proportion of fruits per 
carton were found to have suffered deterioration by way of 
either wet waste in the form of watery translucent patches 
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or dry surface breakdown accompanied by powdery white/ 
green mould formations. 


In Container No. BSLU 340251-4 which contained 210 and 
294 cartons of 36 and 40 count Grapefruit respectively, the 
produce was found to be in a similar condition having also 
suffered varying degrees of deterioration in the form of 
either wet or dry waste. 


Closer inspection of a number of cartons from each count 
in each container revealed the following degree of decay to 
exist: 
Container JCLU 757159 
No. Wasty Frwite per Percentage 


1.1.1.1.1.1.3.-.- 5.8% 
4.1.4.5.1.4. 


8.-.1.8.-.-.1.2.4.-.2. 4.0% 


Overall Percentage 
Waste 5.02% 


Container No. BSLU 340251-4 


Percentage 


No. Wasty Fruits per 
Carton 


-.-.8.1.1.-.1.1.-.1.-.1. 2.1% 


3.2.2.2.3.2.-.2.3.1.2.1.- 4.2% 
4.1.1.1.- 


Overall Percentage 
Waste 3.4% 


In conclusion we consider the carriage temperature as in- 
dicated on the Ryan recorder charts to be generally in 
order and as such (sic) are of the opinion that the consist- 
ent overall poor outturn condition and appearance of the 
fruit can be attributed to the consignment having been in 
an extremely mature condition at the time of shipment as 
against it having suffered any direct fortuity in transit. 


In view of the less than expected limited shelf life of a 
large proportion of the produce we would recommend that 





TRANS-WEST FRUIT CO., INC. v. AMERI-CAL 
Volume 42 Number 8 


marketing be effected without undue delay so as to avoid 
the degree of decay accumulating to unacceptable levels. 


In any event it is likely that losses will be sustained 
during sale of the consignment which in the circumstances 
we would recommend be referred to the Senders con- 
cerned. 


Attached to the above survey report was a “Consignment Loca- 
tion Schedule” showing the location of the containers at various 
firms in London and Essex. 


15. The record does not contain a survey report covering contain- 
er No. JLCU 757030 shipped aboard the California Star. However, 
the remaining container No. BSLU 340508-8 shipped aboard the 
California Star, was surveyed by A. J. Jewell, Fruit and Vegetable 
Buying Agents, Surveyor, South Hampton, who submitted a report 
dated September 10, 1980, which stated in relevant part as follows: 


TO WHOM IT MAY CONCERN 


At the request of Burgess Webb & Squire, Bernard Street, South Hamp- 
ton, Hants. 


For and on behalf of J. G. Lovett Ltd., 82, London Fruit Exchange, Spital- 
fields Market, London E. 1 


I have today without prejudice completed a survey on USA Ruby Grape- 
fruit. 


DETAILS OF SURVEY 
MARK Blue Bow 


QUANTITY 504 Marsh Ruby Grapefruit 294 x 36, 210 x 
40 


GROWER E.T. Wall (Grower & Shipper) Riverside, 
California 92502. 


DATE RECEIVED 8. 9. 80. 


DATE REQUEST FOR 9. 9. 80. 
SURVEY 


CONTAINER BSLU 340508-8 


VESSEL California Star Ref. 37018 
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SURVEY REPORT 


The survey was carried out in the Warehouse of Burgess 
Webb & Squire, after unloading from the container, which 
had left the premises. 


Various transfers of the Grapefruit had taken place, and 
on examination waste was found. 


I surveyed 10% of each size and found waste in various 
stages of development from small rind breakdown holes to 
complete collapse of the fruit. Most of the waste found was 
green mould which could have been caused by mechanical 
damage. 


At the time of survey I found 8.5% of the 36 size and 7.5% 
of the 40 size to be so affected by waste. 


The waste is progressive and the Grapefruit should be sold 
as quickly as possible, before any inherent and latent de- 
fects become manifest. 


All the Grapefruit was packed in customary sleeved venti- 
lated cartons - all of new condition. 


The market value of Ruby Grapefruit at the time of 
survey was $7.00 per carton. 


16. On or about August 19, or 21, 1980, in the course of foreign 
commerce, complainant sold and shipped to respondent, under four 
invoices, four 40-foot containers of grapefruit, for shipment aboard 
the Incontrans Speed to respondent’s customers in London, Eng- 
land as follows: 

(a) August 21, 1980, invoice 07646, container No. HLCU 
4702188, 1,008 cartons of “Blue Bow” brand, Ruby variety, consist- 
ing of 504 size 36 and 504 size 40, at $5.75 per carton, plus $30.00 
for Ryan recorder #244101, f.o.b., Riverside, California. 

(b) August 21, 1980, invoice 07647, container No. HLCU 
4701469, 1,008 cartons of “Blue Bow” brand, Ruby variety, consist- 
ing of 504 size 36 and 504 size 40, at $5.75 per carton, plus $30.00 
for Ryan recorder #244146, f.o.b., Riverside, California. 

(c) August 21, 1980, invoice 07648, container No. HLCU 
4701730, 1,008 cartons of “Blue Bow” brand, Ruby variety, consist- 
ing of 434 size 36 and 574 size 40, at $5.75 per carton, plus $30.00 
for Ryan recorder #243890, f.o.b., Riverside, California. 

(d) August 19, 1980, invoice 07649, container No. HLCU 470152, 
1,008 cartons of “Blue Bow” brand, White variety, consisting of 546 





TRANS-WEST FRUIT CO., INC. v. AMERI-CAL 
Volume 42 Number 8 


size 36 and 462 size 40, at $6.00 per carton, plus $30.00 for Ryan 
recorder #244016, f.o.b., Riverside, California. 

17. The four containers of grapefruit covered by finding of fact 16 
were federally inspected prior to shipment from complainant’s 
place of business. The results of such inspections, except as to time 
and variety, were in the case of each container the same, and such 
results are set forth below as follows: 


LOADER’S COUNT: 1,008 
CONTAINERS: TYPE: Cartons; 
MARKINGS: Blue Bow 
DECAY: None. 


GRADE: U.S. No. 1 Std Pack 
Generally well color 


Mostly smooth, some fairly smooth 
Pack: Well filled. 
Defects average within tolerance 
Size noted 36’s, 40’s. 
Meets U.S. Standards for Export. 


As to each of the containers of Ruby Grapefruit the federal in- 
spection was begun on August 21, and completed on August 21, 
1980, by 2:15 p.m. The federal inspection as to the White Grape- 
fruit in container HLCU 470152 was begun at 9:00 a.m. on August 
18, 1980, and completed at 10:20 a.m. on August 19, 1980. 

18. The vessel Incotrans Speed sailed on August 23, 1980, and ar- 
rived in England on September 19, 1980. On October 9, 1980, a 
survey report was issued by Perfect, Lambert & Co., 57 Windmill 
Street, Gravesend, Kent, to Messrs. T. J. Poupart Ltd., covering the 
container of White Grapefruit - HCLU 470152, and two of the con- 
tainers of Ruby Red Grapefruit - HCLU 4701469 and HCLU 
4702188. The results of such survey were in relevant part as fol- 
lows: 


In accordance with instructions received we attended at 
the premises of Messrs. T. J. Poupart Ltd., at D53-62 Fruit 
& Veg Market, New Covent Garden, London, S.W. 8 and at 
Station Approaches, Waltham Cross, Hertfordshire on the 
26th September 1980 to investigate and report upon the 
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outturn condition of the above mentioned consignment of 
Grapefruit. 


According to information received the Grapefruit came for- 
ward from Long Beach, California, in three 40ft. refrigerat- 
ed containers, . . . on board the vessel “INCOTRANS 
SPEED,” under Bill of Lading No. RC-8 which was dated 
the 23rd August, 1980 at San Francisco. The Bill of Lading 
bore no adverse remarks regarding the condition of the 
consignment at the time of loading, .. . 


We understand the containers were transhipped at Le 
Havre to the vessel “NORDLIGHT” and were landed at 
Felixstowe on the 19th September, 1980. 


Following landing, Container No. HCLU 4701520 was de- 
livered to new Covent Garden, London on the 25th Sep- 
tember, 1980 whilst Container Nos. HCLU. 4701469 and 
HCLU. 4702188 were delivered to Waltham Cross, Hert- 
fordshire on 25th and 26th September, 1980. 


On receipt warehouse personnel found a high proportion of 
wasty/damaged Grapefruit within the cartons. 


The Grapefruit were packed loose in single ply corrugated 
cardboard cartons, incorporating a telescopic lid, both the 
lid and box part of the cartons had been punctured with 
ventilation holes. 


Within the cartons on the top of the fruit and separating 
the bottom layers of fruit was a layer of flavour seal disin- 
fected paper. 


At the time of our attendance at New Covent Garden, we 
were able to examine a proportion of the Golden Grape- 
fruit ex container No. HCLU. 4701520, but we were not 
able to sight the container, which had been unloaded prior 
to our attendance. 


We found the cartons comprising this consignment were 
generally in a good condition, but most cartons contained a 
high proportion of wasty/decayed fruit and odd cartons 
had been wetted/stained by juices exuding from the wasty 
fruits within. 


There were 546 cartons of count/size 36 Golden Grapefruit 
and 462 cartons of Count 40 Golden Grapefruit. 


Each carton was marked as follows: 
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(Count) 
BLUE BOW 
GOLDEN GRAPEFRUIT 
PRODUCE U.S.A. 
E.T. WALL GROWER, SHIPPER 
RIVERSIDE, CALIFORNIA 92502. 


Examination of the Golden Grapefruit revealed them to be 
generally in a satisfactory condition, although as men- 
tioned earlier most cartons contained an unacceptably 
high percentage of wasty/decayed fruit. In addition we 
noted odd Grapefruit to be scarred and a few mis-shapen 
as a result of tight packing. 


The waste in the Golden Grapefruit took the form of 
green/blue and white mould growths, the fruit being in a 
soft collapsed condition in way of these areas. 


Pulp temperatures of the Golden Grapefruit taken during 
our survey were found to be 12$C. 


In order to ascertain the percentage of wasty fruit in the 
Golden Grapefruit we conducted a waste count of a repre- 
sentative proportion of the cartons and found waste per- 
centages as follows: 


Container No. HCLU. 4701520 


Waste 
Brand Marks Count Percentage 


Blue Bow 36 15.16 


Golden Grapefruit 15.25 
Lot Average 


Followng our survey at New Covent Garden we attended 
at Waltham Cross to examine the Ruby Red Grapefruit de- 
livered to these premises. 


We found the 1008 cartons of Ruby Red Grapefruit shipped 
in container No. HCLU. 4701469 had been unloaded prior 
to our attendance, on the 25th September, 1980, and were 
being hand sorted by warehouse personnel. This consign- 
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ment consisted of 504 cartons of count 40 Ruby Grapefruit 
and 504 cartons of count 36 Ruby Grapefruit. 


We were able to examine a representative proportion of 
the unsorted cartons of each count and found these, like 
the Golden Grapefruit, to contain a high percentage of 
wasty/decayed fruit. 


The cartons themselves were generally in a sound condi- 
tion. 


However, the sound Grapefruit were often in an advanced 
condition and soft to the touch, and several were deeply 
scarred on the skins by circular pitting. Additionally, some 
were mis-shapen as a result of tight packing in the car- 
tons. Apart from the generally poor condition of these 
Grapefruit many were showing signs of deteriorating fur- 
ther and breaking down. 


The waste in the Ruby Grapefruit took the form of blue/ 
green and white mould growths, the affected fruit being in 
a soft and collapsed condition. 


Pulp temperatures of the Ruby Grapefruit ex container 
No. HCLU. 4701469 were found to be 11.5°C. 


We were able to sight the Ryan Recorder relating to this 
consignment Number 244146 Seal No. 189525, and found 
that the temperature within the container had been main- 
tained at 45°F until midday on the 28th August, 1980 
when the temperature rose to 50°F, until midday the fol- 
lowing day when the temperature fell again to 45°F. This 
temperature was subsequently maintained until the tem- 
perature trace ran off the recording graph. 


We conducted a waste count of a proportion of the car- 
tons/Grapefruit from container No. HCLU. 4701469 and 
found waste percentages as follows: 


Container No. HCLU 4701469 


Waster 
Brand Mark Count Percentage 


Blue Bow 11.58 


Ruby Red Grapefruit 11.25 
Lot Average 
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With regard to the Ruby Grapefruit ex container No. 
HCLU. 4702188, we were able to examine these cartons 
within the container, and as they were being unloaded. 


On arrival we noted the container’s refrigeration unit to 
be running and found this to be set at 5.5°C. The refrigera- 
tion unit was a diesel engine run, Thermo King, Model G. 
S. and the thermograph recording within the machine had 
been started on the 20th September, 1980. This recorded 
the temperature within the container until delivery, as 40/ 
41°F, with defrost cycles four times per day when the tem- 
perature rose to 55/60°F for short periods, coming down 
almost immediately, except on the 23rd September, 1980 at 
mid-day, when the temperature remained at 55°F for ap- 
proximately three hours. 


On opening the container we were able to take pulp tem- 
peratures of the Grapefruit and found these to be 7/8°C. 


The cartons of Grapefruit were stowed within the contain- 
er six tiers high, in an interlocking fashion, with ventila- 
tion channels throughout the stow both horizontally and 


vertically. The stow was good but not tight and the floor of 
the container was ridged to assist air circulation around 
the bottom of the stow. 


The cartons comprising this consignment were in a satis- 
factory condition but once again most contained excessive 
amounts of wasty fruit. The consignment consisted of 504 
cartons of count 36 Grapefruit and 504 cartons of count 40 
Grapefruit. 


Inspection of the grapefruit revealed the waste and condi- 
tion of the Ruby Grapefruit to be similar to that found in 
container No. HCLU. 4701469. However, we found fewer 
Grapefruit in this container affected by circular pitting/ 
blemishing of the skins. 


We conducted a waste count of a representative number of 
the cartons of each count and found waste percentages as 
follows: 
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Container Co. HCLU. 4702188 


Waste 
Brand Mark Count Percentage 


14.05 


Ruby Red Grapefruit 11.00 
Lot Average 


We opened the Ryan Recorder from this container, No. 
24401, Seal No. 1872039 and found the temperature had 
been maintained within the container at 40/45°F for most 
of the transit period, except on the 28/29th August, 1980 
when the temperature rose to 50/55°F. We also noted that 
the temperature recording trace had run off the end of the 
temperature graph. 


We understand that it is your intention to market the 
fruit as soon as possible to prevent any further deteriora- 
tion, and that the fruit will either be sold as lying or after 
the wasty fruits have been removed by hand sorting. 


So far as the cause of the deterioration/damage is con- 
cerned, it is our belief from surveys we have conducted on 
Blue Bow Grapefruit earlier this season, that this may be 
related to the pre-shipment condition of the fruit aggravat- 
ed by variations in the carriage temperatures. In this re- 
spect we would appreciate sight of any inspection reports/ 
certificates issued in the U.S.A. regarding the condition of 
the Grapefruit at the time of shipment. 


On Monday, September 29, 1980, Foulds Marine Survey and Co., 
5, Station Parade, Beaconsfield, Buckinghamshire, HP9, 2PG, sur- 
veyed the grapefruit in container No. HLCU 4701730, shipped 
aboard the Incontrans Speed, and found 30% to 35% of the count 
36 and 35% of the count 40 to be “decayed to such an extent as to 
be unfit for marketing and consumption.” 

19. Thirty-two day Ryan temperature tapes covering three of the 
containers shipped aboard the Incontrans Speed were supplied by 
complainant as exhibits at the hearing. Such tapes show as follows: 
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(a) Container HLCU: 470218-Trace begins at about 5th hour at 
68°, rises to 72° at 7th hour and drops very sharply to 60° at the 
12th hour, and to about 50° at the 24th hour. Trace drops from 50° 
at the 24th hour to about 47° at the 46th hour where there is a 
brief rise back to 50° and then a drop to 45° at about the 60th hour 
where it continues (+2°) until the 660th hour. At that point there 
is a gradual rise to about 53° at the 690th hour where it continues 
til the 708th hour. There is then a drop back to 45° at the 720th 
hour where the trace continues to the end of the tape. 

(b) Container HLCU 4701730-Trace begins at 0 hour at 80° and 
drops vertically during first few minutes to about 65° and gradual- 
ly thereafter to 50° at the 24th hour. There is a further gradual 
drop to about 40° at the 48th hour where it continues to the end of 
the tape with the following (other than brief) exceptions: 166th to 
about 198th hour-a rise to 56° with a fall back to 42°; 222nd hour to 
240th hour-a rise to 57° with a fall back to 40°; 350th hour to 384th 
hour-a rise to 60° with a fall back to 45° and a subsequent very 
gradual decline back to the 40° range; 658th to 720th hour-gradual 
rise to 50° and fall back to about 43°. 

(c) Container HLCU 4701469-Trace begins at about 0 hour at 
80° and falls gradually to about 72° at the 20th hour at which point 
it drops vertically to 62°, then gradually declines to 42° at the 48th 
hour (having briefly risen from 44° to 55° at about the 40th hour). 
The trace continues at about 45° to the end of the tape except for 
two fairly brief rises to 48 or 49° toward the end of the tape. 

20. On or about August 25 or 27, 1980, in the course of foreign 
commerce, complainant sold and shipped to the respondent, under 
four invoices, four 40-foot, containers of Grapefruit aboard the 
vessel Lafayette to respondent’s customers in London, England, as 
follows: 

(a) August 25, 1980, invoice 07650, container No. HLCU 
4701432, 1008 cartons of “Blue Bow” brand, Ruby variety, consist- 
ing of 672 size 36 and 336 size 40, at $5.75 per carton, plus $30.00 
for Ryan recorder #243881, f.o.b. Riverside, California. 

(b) August 27, 1980, invoice 07651, container No. HLCU 
4701535, 1008 cartons of “Blue Bow” brand, Ruby variety, consist- 
ing of 504 size 36 and 504 size 40, at $5.75 per carton, plus $30.00 
for Ryan recorder #243888, f.o.b. Riverside, California. 

(c) August 27, 1980, invoice 07652, container No. HLCU 
4702254, 1008 cartons of “Blue Bow” brand, Ruby variety, consist- 
ing of 490 size 36 and 518 size 40, at $5.75 per carton, plus $30.00 
for Ryan recorder #243866, f.o.b. Riverside, California. 

(d) August 27, 1980, invoice 07653, container No. HLCU 
4705253, 1008 cartons of “Blue Bow” brand, White variety, consist- 
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ing of 308 size 36 and 700 size 40, at $6.00 per carton, plus $30.00 
for Ryan recorder #243731. f.o.b. Riverside, California. 

21. The four containers of grapefruit covered by finding of fact 20 
were federally inspected prior to shipment from complainant’s 
place of business. Except for time of inspection and variety, each of 
the four federal inspections disclosed results as follows: 


LOADERS COUNT; 1008 

CONTAINERS: TYPE: Cartons: MARKINGS: Blue Bow 
DECAY: None. 

GRADE: USS. No. 1 Std. Pack. 


Generally well color 
Mostly Smooth Some Fairly Smooth. 


Pack: well filled. 
Defects average within Tolerance. 


Size noted 36’s, 40’s. 
Meets U.S. Standards for Export. 


The inspection certificates disclosed the following times of inspec- 
tion: container HLCU 4701432—9:45 a.m., August 25, 1980, to 4:30 
p.m., August 25, 1980; container HLCU 4701535—8;35 a.m., August 
25, 1980, to 1:00 p.m., August 27, 1980; container HLCU 4702254— 
1:35 p.m., August 25, 1980 to 3:45 p.m., August 27, 1980; container 
HLCU 4705253—2:00 p.m., August 25, 1980, to 1:10 p.m., August 27, 
1980. 

22. The vessel Lafayette sailed on August 31, 1980, and arrived in 
England September 26, 1980. On October 2, 1980, Foulds Marine 
Survey & Co., 5, Station Parade, Beaconsfield, Buckinghamshire, 
issued a survey report which stated in relevant part as follows: 


To the interested Underwriters 


re Consignment of Marsh Ruby Red Grapefruit, California, 
USA—UK, a/c J. Emmanuel, 121-123 New Covent 
Garden, London 


Acting on instructions received through the medium of the 
Phoenix Assurance Company, Ltd., Marine Department, 
Leadenhall Street, London EC3, we surveyed the contents 
of 4 Containers of Ruby Red Grapefruit lying at Euro- 
centre, Whitstable Road, Faversham, Kent. 


The Consignment 
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The fruit was shipped by E.T. Wall, Riverside, California 
to order of Americal Produce,San Jose, California, USA, 
and delivered to Eurocentre, Faversham, Kent, England. 


Survey 


At the time of our intervention on the 30th September, 
1980, the Containers were in the process of being delivered 
and the fruit being discharged. In company with the con- 
signee’s Surveyor we selected an equal number of cartons 
from each Container to assess the overall condition of the 
fruit. A total of 80 cartons were opened and contents re- 
moved and examined with the following results: 


Container HLCU 4701535 “Red Ruby” Temperature set- 
ting 5°Celsius Arrived Temperature 5°Celsius 


40 Grapefruit per carton: 15% to 19% rotten, remainder 
mature 


40 Grapefruit HLCU 4702254 “Red Ruby” 10% rotten, re- 
mainder mature 


40 Grapefruit HLCU 4701432 “Red Ruby” Temperature 


setting +6°Celsius Arrived Temperature + 6°Celsius. 
11% to 14% rotten, remainder mature 


40 Grapefruit HLCU 4705253 “Golden” Temperature set- 
ting +3°Celsius Arrived setting +5°Celsius 


12% to 18% rotten, remainder mature 


Each Container was packed with a Ryan temperature re- 
corder, a photostat copy of the recording chart from each 
is attached to the report. All of them record fluctuations in 
temperature to a greater or lesser degree, and it is some- 
what ironic that the steadiest trace at 41°F in Container 
4705753 resulted in 12% waste compared to 46°F in Con- 
tainer 4701535, 15-19% waste. 


Conclusions 


Clearly fluctuations in temperature are not conducive to 
the satisfactory carriage of fruit, however it is our opinion 
that the fruit may well have been harvested and shipped 
in such a condition that it would mature during the sea 
passage and the retardation effect of refrigeration was in- 
sufficient to prevent it arriving in a fully mature condi- 
tion. 
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On October 9, 1980, a second survey report was issued, covering 
the four containers of grapefruit shipped on the Lafayette, by H. H. 
Bridger & Co., Ltd., 532/534 Commercial Road, London, which 
stated in relevant part as follows: 


At the request of Messrs. Lewis Emanuel & Son Ltd.,... 
we, the undersigned Marine and Cargo Surveyors of the 
above address, attended at the premises of: 


Eurocentre (EKP) Whitstable Road, Faversham, Kent. 


at 1400 hours on September 30th 1980, for the purpose of 
inspecting, strictly without prejudice to liability, FOUR 
CONTAINERS, containing CARTONS U.S.A. GRAPE- 
FRUIT. .. 


[The survey here sets forth a list of the containers of 
grapefruit and their contents as well as a container of or- 
anges which arrived on a different vessel and which was 
also inspected at the same time.] 


HISTORY OF CONSIGNMENT 


No documents, other than the haulers consignment notes 
were available at Faversham, but it is understood that the 
containers were shipped from Long Beach, California, on 
board the m.s. ‘Lafayette’, and were landed at a Continen- 
tal Port (said to be Antwerp), from whence they were sent 
forward to Felixstowe on board the m.s. ‘Isle of Man’. The 
containers were eventually delivered to Eurocentre, Faver- 
sham, on September 30th, where an examination made by 
Messrs. Eurocentre Inspectors revealed the fruit to be in 
deteriorated conditions. 


SURVEY at 1400 hours on September 30th 1980 


(1) The fruit was examined during unloading operations to- 
gether with Captain Foulds representing Cargo Underwrit- 
ers and Mr. Ian French, Quality Inspector employed by 
Eurocentre Ltd. 


(2) The following remarks apply to all of the Containers 
and Cartons. 


(3) Containers comprised conventional insulated boxes, all 
x 40’, each fitted with Thermo King Refrigeration Unit, 
and all of which were noted working efficiently at time of 
arrival. 
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(4) Stowage of the Container was standard in each in- 
stance, and comprised cartons stowed 7 high x 7 across in 
interlocking stow, leaving approx. 2’ of free space at top of 
stow. 


Packaging for both (sic) Oranges and Grapefruits com- 
prised conventional cardboard telescope cartons, with ven- 
tilation holes punched into bottoms, tops, sides and end. 


Fruit of both varieties were unwrapped and bulk packed, 
with horizontal sheet of diphenol impregnated paper in- 
serted in each carton. 


(5) Cartons of Grapefruit and Oranges externally presented 
a clean, dry appearance from each Container, although 
evidence of juice was noticed on floors of all of the Con- 
tainers carrying Grapefruits. 


(6) A number of cartons were selected at random from 
each container, and carefully examined. 


GF...» 


(8) Containers of cartons of Grapefruit both Marsh Ruby 
and Golden Grapefruit were found in precisely the same 
condition, and the following remarks apply to all fruit. 


A number of cartons were selected at random from each 
container, and removed to a nearby inspection room where 
the cartons were emptied and the fruit individually and 
carefully inspected. 


We found the fruit throught (sic) to be of high colour, and 
full eating maturity. A large percentage of wastey fruit 
were noted, almost entirely the result of blue/green peni- 
cillium mould. 


Some fruit was mummified, and others had collapsed, foul- 
ing adjacent Grapefruit. In almost all cartons examined, 
the penicillium mould dust had fouled many surrounding 
fruit, and thus, most of the consignment presented an un- 
pleasant appearance. 


We found the fruit rather softer than diserable (sic), and 
cutting a few grapefruits revealed the flesh to be some- 
what dry. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


The quantities of wastey fruit from each container were as 
follows: 


CONTAINER NO: HLCU 470158/5 

number of fruit examined = 800 

umber of fruit wastey = 136 = 17.00% 
CONTAINER NO: HLCU 470143/2 

number of fruit examined = 800 

number of fruit wastey = 101 = 12.62% 
CONTAINER NO: HLCU 470225/4 

number of fruit examined = 400 

number of fruit wastey = 41 = 10.25% 


From the above, of a total of 2800 grapefruit examined, 380 
or 13.5% were wastey. 


(9) DETAILS OF CARRIAGE TEMPERATURE 


Arrival Temp. Machine § Ryan Recorder qime to reach 


(Partlow Chart) Setting “a” Carrying Temp 


Container No: HCLU 4761438/2 
6°C. 6°C. 85°F 4.¥% days 
The Ryan Recorder print-out revealed a considerable fluctuation . 2 sapere 
in respect of this container varying between 40°F and 55°F, at fairly —— 
e 


intervals, apparently reflecting irregularities in the defrosting mechanism 
machinery. 


Container No: HLCU 4701538/5 
5°C 5° 15°F 12 hours 


The Ryan Recorder printout revealed a steady temperature of approx. 45°F 
aengiiaet the transit. 


Container No. HLCU 470525/3 
3°C 5°C 15°F 12 days 


The Ryan Recorder print-out revealed a steady temperature of 40/41°F for 20 days 
after which for 4 days, the temperature gradually rose to 50°F for 3 days and then 
returned to 41°F on the 4th remaining steady until the termination of the transit. 


Container No. HLCU 470225/4 
5°C 5°C 80°F 2 days 


The Ryan Recorder in this container revealed a steady 44°F except on the 7th and 
28th day, when the temperature rose to 54°F and 65°F, respectively, but ay 
returning to 44°F in each case, and remained thus until the container was open 
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CONCLUSIONS 


From the above and in our opinion: 


(i) Both Oranges and Grapefruit were in deteriorated con- 
dition with 12.27% of oranges pitted and 5.45% wastey. 


An overall percentage of 13.57% of grapefruit wastey. 
Both oranges and grapefruit presented a ‘tired’ appearance 
and lacked the characteristic gloss of fruit in prime condi- 
tion and in our view, both the storage life and commercial 
value of the consignment is considerably diminished. 


(2)While the certain irregularities in carrying tempera- 
tures above described may well have been marginally re- 
sponsible for the deterioration of the fruit, we are of the 
opinion that the prolonged period of time which elapsed in 
transit (approximately 34 days), was largely responsible for 
the deterioration. 

23. The normal transportation time from the West coast dock to 
England in August and September of 1980, was 22 days for vessels 
of the Johnson Scan Star line and 28 to 30 days for other vessels. 

24. The formal complaint was filed on March 17, 1981, which was 
within 9 months after the causes of action alleged therein accrued. 
An informal counterclaim was filed on November 23, 1980, which 
was within 9 months after the causes of action alleged therein ac- 
crued. 


CONCLUSIONS 


Complainant seeks to recover the f.o.b. purchase price, amount- 
ing to $76,342.00, on 17 container loads of grapefruit sold to re- 
spondent for shipment to London, England. One of these containers 
was shipped aboard the Incotrans Spirit (see finding 8), eight 
aboard the California Star (each of these eight being one-half the 
usual container size and having been sold under four of complain- 
ant’s invoices; see finding 12), four aboard the Incontrans Speed 
(see Finding 16), and four aboard the Lafayette (see finding 20). 
Both parties agree that the above containers were sold f.o.b. River- 
side for shipment to respondent’s customers in England, that the 
prices, quantities, and sizes shipped, as disclosed by the findings of 
fact, were the same as those contracted for, and that no part of the 
purchase price has been paid by respondent. 

Respondent counterclaims as to each of the containers referred 
to above, which are the subject of the complaint, and additionally 
counterclaims as to eight (again one-half the usual size, containers; 
see finding 3) shipped aboard the Meonia, and which have been 
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paid for in full by respondent. The basis of respondent’s counter- 
claim as to each of the 25 containers (as well as respondent’s de- 
fense as to those 17 of the 25 containers which are covered by the 
complaint) focuses on the poor condition of much of the grapefruit 
upon arrival in England. 

All of the fruit shipped was sold on either a f.o.b. Riverside or (in 
the case of the Meonia) a f.o.b. dock basis. In each case London, 
England was the specified contract destination for the grapefruit. 


I 


The issues in dispute between the parties may be briefly summa- 
rized as follows: (10) The type of precooling (if any) called for under 
the contract, and whether such precooling was adequately per- 
formed; (2) whether the fruit shipped on the Meonia was properly 
stowed on the containers so as to allow adequate air circulation 
during transit, and if not properly stowed, where responsibility for 
such failing lies; (3) failure to place, and in some cases to activate, 
temperature recorders on some containers, and who is to bear re- 
sponsibility for such failure; (4) whether the fruit was placed on 
board the containers or (in the case of the Meonia) delivered to 
dock side in suitable shipping condition; (5) whether transportation 
time and temperatures were normal; (6) whether the fruit on the 
various containers made good delivery in England; and (7) whether 
damages, if applicable, were adequately proved. 

We will first discuss in a general way those of the above issues 
having applicability to all or most of the containers, and then seek 
to reach a determination as to whether there was a breach, and re- 
sulting damages, in regard to each container separately. 

Respondent asserts that there was an industry custom that 
export grapefruit be precooled prior to shipment (see last para- 
graph of section 4 of respondent’s “cross complaint”). However, 
T.R. Walp, Regional Director of the Western Region, Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service of this Department, wrote to respondent’s counsel on Janu- 
ary 13, 1981, as follows: 


With respect to your client’s allegation concerning pre- 
cooling, we have contacted some of our largest shippers of 
California Citrus. We have been informed that pre-cooling 
of grapefruit is seldom done unless specifically made a 
part of the contract... 


The testimony at the hearing did not support respondent’s con- 
tention that there was an industry custom to pre-cool. We conclude 
that respondent has failed to prove the existence of any such 
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custom. See Coast Marketing v. World Wide, 30 A.D. 1742 (1971), 
petition for reconsideration dismissed 31 A.D. 669 (1972); Michael 
Santelli & Sons v. Samuel H. Rubenstein, 21 A.D. 1053 (1962); M_R. 
Davis & Bros. v. William J. Flynn, 20 A.D. 1069 (1961); and Spada 
Distributing Co., Inc., v. Frank Kenworthy Company, 17 A.D. 347 
(1958). 

Respondent alleges in the formal answer that it was a specific 
provision of the contract that the fruit be “pre-cooled immediately 
after packing and loaded into containers pre-cooled to 50°F. . .” Re- 
spondent also alleged in the answer that “complainant breached an 
implied warranty arising from common usage in the trade which 
implied warranty requires that for shipment overseas, grapefruit . . 
., must be pre-cooled therefor and must be placed in the containers 
pre-cooled to 50°F.” However, at the hearing counsel for respond- 
ent admitted that “I... drafted the Pleadings about pre-cooling 
containers. And my client never intended that the containers 
themselves be pre-cooled—I mean the 40-foot or 20-foot container.” 
We conclude that there was no agreement that the containers be 
pre-cooled. 

Respondent’s counsel alleged in a letter to the Department, re- 
ceived November 28, 1980, (this letter constituted respondent’s ju- 
risdictional complaint as to that portion of the counterclaim not 
covered by complainant’s complaint) that “All purchases from 
TRANS-WEST were known by it to be for shipment overseas, re- 
quiring TRANS-WEST to . . . pre-cool the produce to 42°Fahrenheit 
before placing the cartons of produce into the transport contain- 
ers.” At the hearing this position was abandoned by respondent’s 
counsel, and instead it was contended that it was specifically 
agreed orally that the fruit was to be pre-cooled “within a couple 
degrees either way of 50 degrees.” 

Rick Argel was General Manager of respondent during the 
period when the subject contract was made and performed. In this 
capacity he negotiated the contract on behalf of respondent. A 
transcript of the testimony of Rick Argel given during the state 
court proceedings was received in evidence at the hearing. Argel 
testified as follows concerning what was agreed relative to pre-cool- 
ing: 


Q. NOW, AFTER YOUR FIRST SHIPMENTS OR YOUR 
FIRST CONVERSATION ON THE PHONE, DID YOU 
HAVE OCCASION TO GO DOWN TO THE RIVER- 
SIDE LOCATION OF TRANS-WEST? 


A. YES, THAT IS CORRECT. 
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WHERE DID YOU GO WHEN YOU WENT TO RIV- 
ERSIDE? 


. BASICALLY WE TOOK A TRIP TO ALL OF THEIR 


FACILITIES AND IT INCLUDED THE LOADING 
AND THINGS LIKE THAT. 


AND, OF COURSE, YOU MET DICK KEIM, IS THAT 
CORRECT, FACE-TO-FACE? 


. THAT IS CORRECT. 


. DID HE SHOW YOU AROUND THE PLANT? 
. YES, AND ALSO HIS PLANT MANAGER DID. 


DID HE SHOW YOU THE COOLING FACILITY 
THERE? 


. YES, HE DID. 
. DID HE SHOW YOU SOME PRODUCTS THAT YOU 


WERE PURCHASING? 


. YES, HE DID. 


DID HE TAKE THE TEMPERATURES AND 
THINGS LIKE THAT? 


. WE TOOK A PULP TEMPERATURE, YES. 


THIS WAS PRODUCE THAT WAS ACTUALLY 
YOUR PRODUCE, YOU TOOK A PULP TEMPERA- 
TURE? 


. YES. THEY HAVE A LARGE PIN AND THEY 


STICK IT INTO THE FRUIT AND YOU CAN TAKE 
THE TEMPERATURE OF THE FRUIT FROM THAT. 
AND THEY HAVE A SCOPE ON THE SIDE AND 
THEY CAN TAKE THE TEMPERATURE OF THE 
PULP OF THE FRUIT. 


AND WHAT WAS THE PULP TEMPERATURE? 


. FOR FRUIT LIKE THAT, SHOULD BE BETWEEN 50 


AND 55 DEGREES. 


AND THERE YOU ACTUALLY TOOK THE PULP 
TEMPERATURE OF THE FRUIT? 


. CORRECT. 
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Q. AND DO YOU RECALL WHAT THE TEMPERA- 
TURE WAS? 


A. FROM 50 TO 55 DEGREES. WE WERE LOOKING 
FOR 50 DEGREES TO 55 DEGREES. AND THAT 
WOULD BE ACCEPTABLE FOR THE GRAPEFRUIT 
AT THAT TIME. 


ee 4 - ” 

Later in the state court proceeding Argel testifjg; -»»-®tning his 
first conversation with Dick Keim, President Me. ans-West, con- 
cerning pre-cooling: 


Q@. WOULD YOU PLEASE, TO THE BEST OF YOUR 
RECOLLECTION, GIVE US THE CLOSEST DATE 
THAT YOU RECALL AS TO YOUR ORAL CONVER- 
SATION WITH REGARD TO PRE-COOLING WITH 
MR. KEIM? 


. THAT WOULD BE SOMEWHERE IN THE EARLY 
PART OF JUNE, SOMEWHERE, CLOSE TO THAT. 
THAT’S AS CLOSE AS I CAN GET TO THE TIME I 
TALKED TO HIM ABOUT THE GRAPEFRUIT 
GOING TO EUROPE. 


DO YOU RECOLLECT THE EXACT WORDS THAT 
WERE SAID TO DICK KEIM? 


. I CAN’T REMEMBER THE EXACT WORDS OTHER 
THAN THAT PRE-COOLING DID COME UP AND 
THAT IT WAS REQUIRED TO BE PRE-COOLED 
PRIOR TO GOING INTO THE CONTAINER FOR 
TRANSPORTATION. 


WHAT AGREEMENT WAS SPECIFIED? 


. SOMEWHERE AROUND 50 DEGREES PRE- 
COOLED. 


DO YOU RECALL WHERE YOU WERE DURING 
THAT CONVERSATION? 


. WHERE I WAS? 
YES. 


. I BELIEVE IN MY OFFICE, IN THE AMERI-CAL 
OFFICES. 
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Q. AND YOU WERE TALKING WITH MR. KEIM ON 
THE TELEPHONE? 


A. I BELIEVE SO. 
Respondent in its brief states that: 


Rick Argel’s Superior Court testimony and his deposition 
show that he insisted on about or at least 50 F pre-cooling 
and that TRANS-WEST through Guthrie, its Vice-Presi- 
dent, agreed to so pre-cool the fruit. 


However, at page 38 of the State court transcript the following 
dialogue took place between Argel and complainant’s counsel: 


DO YOU REMEMBER MEETING MR. GUTHRIE? 
I CAN’T REMEMBER THE NAME. 


DO YOU RECALL MEETING A GENTLEMAN 
ABOUT THIRTY YEARS OLD, DARK HAIR, 
BROWN EYES, FIVE FOOT ELEVEN WITH A MUS- 
TACHE? 


. ICAN’T RECOLLECT. 


DO YOU RECALL MEETING A PERSON THAT SAT 
RIGHT BY MR. KEIM AT HIS DESK? 


. THERE WAS NO ONE SITTING THERE THAT I 
CAN RECOLLECT OF THAT. 


Complainant’s position is that there was no contractual agree- 
ment to pre-cool. Mr. Keim testified at the hearing as follows: 


Q. Do you sometimes make a contract with a buyer 
where part of the oral contract is to pre-cool fruit? 


A. No. 


Well, is it ever possible? Did you sometimes do it? 


I do it if somebody asks. But it would be on the work 
order. 


Alright. But you do sometimes negotiate that kind of 
contract? 


I never have; no. 


If you did, would it appear on this order form? 
. Yes. 
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And would there be a charge for it? 


Yes. Just like palletization or recorders or anything 
like that. 


Is there anything on this form that would indicate 
that part of the oral contract was to pre-cool the fruit 
to a certain degree? 


A. No. 


Mr. Keim further testified that if there were a request for pre- 
cooling it would have been noted on complainant’s work order 
form: 


Q. Would you turn to what I believe is the next to the 
last page. Its the order form. And do you recognize the 
handwriting on this, Mr. Keim? 


Yes. 
Whose handwriting is that? 
Mine and my documentation clerk. 


So this was done while you were on the telephone, the 
same way as the other documents, the other example 
we went through? 


Yes. 


Do you remember who you were talking to in regard 
to this? 


Rick Argel. 


Was there anything in the contract involving this 
shipment with Americal that had to do with pre-cool- 
ing of the fruit? 


It would have been on the work order if there was 
anything other than normal procedure. 


Where would it be indicated here if there was some- 
thing like that? 

In the line below the line that says “routing.” That’s 
normally where those items are written. 


As you recall in regard to all sales to Americal, were 
any of these work orders given special notations about 
pre-cooling fruit? 
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A. No. 


However, although Mr. Keim testified that there was no specific 
agreement with respondent to pre-cool and no industry custom call- 
ing for pre-cooling, he also testified that it was the practice of com- 
plainant’s packing house to pre-cool grapefruit: 


Q. When you talk about pre-cooling, Mr. Keim, how do 
you interpret that? What do you mean by that when 
you talk about pre-cooling? 


Well, I’m not a technical person. But my understand- 
ing is that good practice is to bring that fruit into an 
area where the field heat can be taken out, either 
before it is packed or it’s packed and cooled after it’s 
packed, to varying degrees. But it is important to get 
the field heat out of the fruit. 


In regard to this particular shipper in 1980, when 
these shipments were made—what, to your knowledge, 
was done about taking the field heat out of the fruit, 
as a standard practice by this particular plant? 


Well, the standard practice would be for the fruit to 
be brought in from the field in the bulk citrus bins 
which hold the equivalent of about 16 field boxes. And 
these bins, after unloading from the truck, would go 
down into a basement which stays very cool. And then 
they have very large swamp coolers to bring in cold 
air all through the night time and bring the tempera- 
ture of the fruit down prior to its being packed. Then 
after being packed, the fruit would go into a refriger- 
ated pre-cooler. 


Well, when you are talking about pre-cooling in this 
particular plant, are you specifically thinking about 
going into the basement, or are you thinking about it 
going into the cooler after packing? 


Well, really both. It goes in steps. The basement is a 
way to get—because you have a lot of air volume— 
that is a way to get a lot of the field heat out of the 
fruit in a hurry, which is the goal. 


And, to your knowledge, all the fruit coming in from 
the field goes into the basement first then? 


As far as I know, that is the standard practice. 
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Later on cross-examination Mr. Keim testified as follows: 


Q. Mr. Keim, what temperature do you bring the grape- 
fruit down to when you remove the field heat from it? 


A. I really can’t answer that question. I can tell you the 
procedure. The fruit is brought in— 


No, no. Give me your best estimate of the temperature 


that you bring the fruit down to when you remove the 
field heat. 


I would say 50 to 60 degrees. 


You stated that if someone ordered grapefruit pre- 
cooled you would enter it into the written memoran- 
dum that you have. 


That’s right. 


When you say that, you don’t include, do you, the cool- 
ing of grapefruit between 50 and 60 degrees prior to 


stuffing it into a container? 
No. That’s normal procedure. 


That’s normal plant procedure. All right. So if there 
had been a request for that by Rick Argel, you 
wouldn’t have written that down, would you? 


If Rick Argel had requested— 


If Rick Argel had requested that it be cooled to be- 
tween 50 to 60 degrees you wouldn’t have put that 
down on a piece of paper, because you do it anyway; 
right? 


A. That’s normal plant procedure. That’s right. 
Later under cross-examination Mr. Keim stated what we believe, 
from all of the evidence, (with the exception of the temperatures 


mentioned) was the essential understanding between the parties 
with regard to pre-cooling: 
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Q. ... Now, Dick, on the basis of your testimony that 
fruit 50 to 60 degrees is—if you recall that pre-cool- 
ing—fruit—that is 50 to 60 degrees, which is taking 
the field heat out—of it—In viewing it within that 
context, is it incredible to you that Rick Argel would 
have inspected fruit pre-cooled to 50 degrees? 


Its incredible to me that he said we specifically agreed 
we could do that on each and every container and 
guarantee a temperature—which is what your Com- 
plaint said, that we were guaranteeing a temperature. 
We took Rick through the whole procedure, showed 
him what we did with the fruit, and told him that 
we'd do our best possible job. 


To pre-cool the fruit? 


But we never agreed to any temperature. We showed 
him standard operating procedure in our packing 
house. 


Mr. Keim, it will be recalled, under pressure from opposing coun- 
sel supplied the 50 degree to 60 degree temperature range as his 
“best estimate,” after first stating “I really can’t answer that ques- 
tion.” Robert Sanchez, House Foreman at the plant where the 
grapefruit was stored and packed, testified that the basement 
where the grapefruit was stored prior to processing ran a tempera- 
ture of from about 55 to 65 degrees. Mr. Sanchez further testified 
that after packing is completed the fruit is placed in the cold room 
where the temperature is set at 45 degrees. Neither Mr. Sanchez 
nor Mr. Keim stated how long fruit remained in the cold room 
before loading on a container for shipment, but undoubtedly the 
time would vary considerably. Considering all of the testimony, it 
appears that respondent’s Mr. Argel was shown the plant’s oper- 
ation, led to believe that pre-cooling would take place, and also led 
to believe that the effect of such pre-cooling would be to cool the 
fruit to a range of from 55 to 65 degrees. Furthermore, subsequent 
temperature records, such as we have, indicate that this type of 
pre-cooling was in the majority of cases performed, although there 
is also indication that in some instances there was a failure to pre- 
cool the fruit to this temperature range. We conclude that any 
such failure was a breach of the contractual obligation undertaken 
by complainant. 

The f.o.b. terms (f.o.b. dock in the case of the containers shipped 
on the Meonia and f.o.b. Riverside for all other containers) of the 
contract between the parties entail certain well defined legal obli- 
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gations. *° The Department’s regulation defines f.o.b., in relevant 
part, as follows: 


“F.0.b.” (for example, “f.0.b. Laredo, Tex.,” or “f.0.b. Cali- 
fornia’) means that the produce quoted or sold is to be 
placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable 
shipping condition . . .. and that the buyer assumes all risk 
of damage and delay in transit not caused dy the seller ir- 
respective of how the shipment is billed. The buyer shall 
have the right of inspection at destination before the goods 
are paid for to determine if the produce shipped complied 
with the terms of the contract at time of shipment, subject 
to the provisions covering suitable shipping condition. (7 
CFR 46.43(i). 


Suitable shipping condition is stated to mean: 


... that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transpor- 
tation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed 
upon between the parties. (7 CFR 46.43(j). 


Under the suitable shipping condition warranty’ the obvious 
time at which the produce must be in suitable shipping condition is 
the time of billing. However, the conformity at that point must be 
such as will (assuming normal transportation) “assure delivery 
without abnormal deterioration.” Thus, we have held that the in- 
spection at destination rather than the inspection at shipping point 
is of much greater importance in determining whether a commodi- 
ty was in suitable shipping condition. ® What is abnormal deterio- 


6 Due to the Uniform Commercial Code’s use of “F.O.B.” to describe both ship- 
ment and destination contracts (see UCC § 2-319) there is an inherent ambiguity 
which attaches to the term “f.o.b. dock” (is the dock the place of shipment or the 
place of destination. If it were the place of destination, the suitable shipping condi- 
tion warranty would expire upon arrival at the dock. Fortunately, in this case com- 
plainant (the only party with an interest in contending otherwise) has obviated the 
difficulty by treating the term in its brief (p. 16) as a shipment term. The Depart- 
ment’s regulations (in place long before the UCC was conceived) avoid this ambigui- 
ty by using f.o.b. exclusively as a shipment term (see 7 CFR 46.43(i)) and describing 
a destination contract as “delivered” (see CFR 46.43(p)). 

7 The warranty is based on case law predating the adoption of the regulations 
and is properly viewed as an extension of the common laws warranty of merchanta- 
bility. See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39A.D. 703 1980). 

8 Id. See also G.&S. Produce Co., Inc. v. Schnuck Distributing Co., Inc., 34 A.D. 
1604 (1975). 
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ration differs, not only by commodity, but is also affected by such 
factors as shipping distance and transportation mode. The uncon- 
tradicted testimony at the hearing was that five percent for decay 
was generally considered “buyer’s risk” in the case of grapefruit 
shipped from the West Coast to Europe by ship. This conforms well 
with the informal determination made by the Department’s admin- 
istrative personnel (see letter to complainant from T. R. Walp, Re- 
gional Director of the Western Region, Regulatory Branch, Fruit 
and Vegetable Division, December 5, 1980, report of investigation, 
exhibit 4), though the standards applied in the letter were a bit 
more liberal since 5.7% decay was deemed good delivery in one in- 
stance. The General Market Inspection Instructions for Fresh Fruit 
and Vegetable Inspectors, Fruit and Vegetable Division, Fresh Prod- 
ucts Standardization and Inspection Branch, Washington D.C. 
(July, 1966) requires that percentages be rounded off to the next 
lower number when the fraction is 0.4 or less (p. 109). In this case 
we will consider anything 5.4% and below at time of delivery to 
constitute good delivery. 


Respondent, apparently taking its cue from comments on some of 
the survey reports, alleged that the fruit was over mature, old, or 
otherwise in bad condition at time of packing. However, respondent 
offered no significant evidence directly relating to the condition of 
the fruit at such time, and apart from such direct evidence, this 
allegation by respondent begs the whole question of the suitable 
shipping condition warranty. This is so because the very purpose of 
such warranty is to enable conclusions to be drawn as to the condi- 
tion of produce at shipping point, on the basis of condition at desti- 
nation, without any necessary reference to direct evidence of such 
condition at shipping point. In any event, complainant countered 
respondent’s allegations with testimony and documentary evidence 
(in the form of internal plant records) which purported to show 
that the fruit was properly harvested and promptly processed 
through the plant. 


The warranty of suitable shipping condition is by its express 
terms applicable only if transportation services and conditions are 
normal. In this case the two factors of transit to be considered are 
temperature and time. As to normal carrying temperature for 
grapefruit the Department’s publications (Protecting Perishable 
Foods During Transport by Motor Truck, Agriculture Handbook No. 
105; Protection of Rail Shipments of Fruits and Vegetables, Agricul- 
ture Handbook No. 195; and The Commercial Storage of Fruits, 
Vegetables, and Florist and Nursery Stocks, Agriculture Handbook 
No. 66) all indicate that California, Arizona and early Florida 
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Grapefruit should be held at 58 to 60°F. Other Florida and all 
Texas grapefruit are recommended to be held at 50°F. Handbook 
No. 195 explains these temperature requirements as follows: 


GRAPEFRUIT 
Desireable transit temperature, 50°-60° F. 
GRAPEFRUIT 


Some of the principal decays and physiological disorders 
affecting grapefruit and oranges are the same: Blue mold, 
green mold stem-end-rot and pitting . . . Blue mold and, to 
a greater extent, green mold rots are a problem each year in 
all citrus-producing areas in the United States... 


Pitting is a physiological disorder common to grapefruit 
when held near 40°F. Early-season fruit is especially sus- 
ceptible, often showing the typical peel pitting within 15 
days. Late-season fruit may not show the injury until after 
storage for 4-6 weeks. Grapefruit may not be adversely af- 
fected by short exposure to 40°. However, peel pitting can 
develop in export shipments and also in distant domestic 
shipments if the fruit is held by the receiver for several 
days at undesirable temperatures. A transit temperature of 
50° is recommended for most Texas and Florida grapefruit 
because of the impossibility of determining in advance its 
susceptibility to pitting. The increased protection against 
pitting provided by this temperature compensates for any 
possible slight increase in decays. California and Arizona 
grapefruit and early-season (before January) Florida grape- 
fruit are more subject to pitting and should be shipped at 
58°-60°. 


While some of the subject grapefruit was carried at near 40° de- 
grees we need not concern ourselves with this fact as an abnormal 
aspect of transportation, since the feared deleterious effect associat- 
ed with such temperatures, namely pitting, was not on2 of the 
problems found in the grapefruit. Rather, the effect of lower than 
recommended temperatures on the grapefruit would be to decrease 
the severity of the problems (blue and green mold) which affected 
the subject fruit. The testimony of Dr. Irving L. Eaks, a Plant 
Physiologist employed at the University of California at Riverside 
and an expert in the post-harvest physiology of citrus, indicated 
that more recent evidence (than that on which the Department’s 
handbooks are based) indicates that a lower transit temperature is 
desirable. He recommended about 50°F, and indicated the lower 
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temperature is a “. . . compromise between the rate of deteriora- 
tion that occurs at the higher temperatures vs the danger of expo- 
sure to lower temperatures. . .” 

The other factor of transportation, namely the length of time in 
transit, is much more of a problem in two respects. First is the rel- 
ative lack of hard data on which to base a determination of what is 
normal, and second is the fact that based on what data we do have 
as to what is normal, some of the containers appear to be in the 
abnormal category with some falling perversely along what we 
have determined to be the border line. 

During the informal stages of this proceeding complainant was 
asked in a letter from T. R. Walp what its experience had been in 
regard to normal transportation time between Long Beach, Califor- 
nia and London, England. Complainant’s reply (in a letter signed 
by its President Richard Keim) was as follows: 


In reply to your question regarding normal transit time to 
London from the West Coast Ports, there is some variance 
from one steamship line to another and one vessel to an- 
other. In general, Johnson ship line is about 22 days and 
Euro Pacific Line is 28 to 30 days. 


Amazingly enough, this is the most definitive statement in the 
record concerning normal transit time. Respondent called as a wit- 
ness Edward A. Collins an employee of the General Steamship Cor- 
poration, agents for Johnson Scanstar Company who had 35 years 
experience in the shipping business. Mr. Collins was questioned by 
respondent concerning normal transit time and testified as follows: 


Q. All right. Would you tell me if a journey of 21 days is 
a good time to Europe from the LA area. 


A. I believe that 21-day transit was for UK to the conti- 
nent. Its shorter than that from Los Angeles through 
the canal; its 17 days for our first port of call on the 
continent, which is LeHavre. 


So you’re saying the Meonia actually went to LeHavre 
and then to London? 


Not necessarily in that order. But I believe it was—I 
couldn’t really state, because we have changed our 
port rotation since that time, I believe. 


So the voyage then to London would have been about 
17 days or thereabouts? 


(No response.) 





TRANS-WEST FRUIT CO., INC. v. AMERI-CAL 
Volume 42 Number 8 


Q. If you don’t recall, that’s fine. 


A. I don’t recall. I couldn’t say. At the time, I do know it 
was 21 days. No, I do not—I’m sorry. Currently, its 21 
days. It may have been shorter than that in 1980, the 
transit time may have been shorter to London. 


The only other witness who was questioned in regard to transit 
time at the hearing was complainant’s Richard Keim and he was 
not questioned extensively. At one point he testified that the tran- 
sit time on the California Star was normal: 


Q. Mr. Keim, I direct your attention to exhibit 3, page 2, 
in regard to timing of the California Star. It shows 
time trans-west to survey 23 days and the time for the 
journey at sea as 21 days... 


The time figures are normal. I’d want to see the tem- 
perature transit record. But as far as time is con- 
cerned, it’s normal from Johnson lines, and the deliv- 
ery was made properly. 


Mr. Keim also testified concerning the Lafayette: 


Q. Mr. Keim, referring to exhibit 3, page 2, as to the 
timing on the Lafayette we see Trans-West to survey 
36 days, in regard to one invoice and 34 days on the 
other. And time for the journey was 26 days. Which 
would leave time not at sea of 10 days and 9 days for 3 
containers. Based on this time frame, if you were 
asked to settle claims in regard to the ship Lafayette, 
what would your reaction be? 


The surveys were not obtained within the proper time 
frame. . . it was 8 to 10 days late, later than the arriv- 
al date of the ship. We have no evidence as to what 
happened to that fruit in the meantime. 


And again on cross-examination concerning the Lafayette: 


Q. You have seen the literature that states that fruit 
should be—you should be able to carry fruit if you 
carry it at the right temperature, if it’s good fruit, 
good sound fruit, for four to six weeks. Do you agree 
that sound fruit, carried at the right temperature, can 
be carried four to six weeks? 
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A. It depends on the individual shipment. But this ship- 
ment was badly delayed. We normally do not ever 
expect grapefruit to go over a 28- 30 day transit time. 
Johnson Lines normal transit time on this vessel 
should have been 21 days. 


Excuse me. Johnson’s normal time should be 21 days? 


On this ship? It was 34 to 36 days. It says right here 
that “the vessel left Long Beach on board the Lafay- 
ette, then was landed at a continental port, Antwerp. 
From Antwerp it was send (sic) forward to Felixtowe 
(sic) onboard another vessel, the Isle of Man. The con- 
tainers were eventually delivered to Eurocentre, Fa- 
versham on September 30th.” That’s and extraordi- 
nary delay for a vessel. ® 


The different, but somewhat related issue, of the maximum usual 
storage life of grapefruit was discussed at the hearing extensively. 
The consensus was in accord with the following statement in the 
Department’s publication, The Commercial Storage of Fruits, Vege- 
tables, and Florist and Nursery Stocks, Agriculture Handbook 
Number 66: 


... grapefruit that is sound, has been carefully handled, 
and is not overripe, can usually be stored 4 to 6 weeks 
without serious spoilage if it is stored at the recommended 
temperature. (p. 30) In a statement to some extent bridg- 
ing these two issues, Dr. Erving L. Eaks stated at one 
point that 33 days “is about reaching the limit of grape- 
fruit’s storage ability under the normal commercial transit 
conditions.” 

The assumption underlying the normal transportation clause of 
the suitable shipping condition warranty is that the shipper, who is 
in a better situation than anyone else to know the condition and 
keeping quality of his particular fruit, selects fruit for shipment or 
contracts to ship, with a view to the contract destination, mode of 
transit, and expected duration of transit. Thus, we have held many 
times that if no contract destination is specified, the warranty is 
not applicable. See Sanbon Packing Co. v. Spada Distributing Co., 


® The Lafayette was apparently not a Johnson line ship, nor does Mr. Keim’s tes- 
timony need to be interpretated as so indicating. Complainant’s Edward R. Collins 
listed all the Johnson line ships in his testimony (T. 332) and his list did not include 
the Lafayette. 
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Inc., 28 A.D. 230 (1969); and James Burns & Sons v. Dakota Chief 
Sales, 19 A.D. 110 (1960). 

While the suitable shipping condition warranty looks to the time 
of delivery at contract destination, surveys of the subject fruit were 
in some instances quite far removed in time from the time of deliv- 
ery. Nevertheless, we are constrained by the terms of the warranty 
to focus on the condition of the grapefruit at the time of delivery. 
On numerous occasions we have held destination inspections too 
remote in time from time of delivery to be of value in determining 
the issue of whether produce made good delivery under the war- 
ranty. No rule of thumb can be given for making this determina- 
tion, but the factors which are considered are the relative perish- 
ability of the particular produce, the storage conditions under 
which it was held after delivery, and the amount of damage shown 
by the inspection, as well as, to a lesser degree, availability of in- 
spection service. See Oneonta Trading Corporation v. Tommie’s 
Cello-Pak, Inc., 40 A.D. 1798 (1981); Max Feldbaum & Sons, v. All- 
deriso, 27 A.D. 763 (1968); and Heitzman Produce v. Palella, 26 A. 
D. 921 (1967). 

The fruit in all the containers was accepted by respondent at des- 
tination, and complainant was promptly notified that there was 
trouble with such fruit. Having accepted the fruit respondent 
became liable to complainant for the full purchase price thereof, 
less damages proved to have resulted from any breach by complain- 
ant. The burden of proving both breach and damages by a prepon- 
derance of the evidence rests upon respondent. The Grower-Shipper 
Potato Co. v. Southwestern Produce Co., 28 A. D. 511 (1969). In addi- 
tion respondent had the burden of proving that transportation 
services and conditions were normal. Dave Walsh v. Rozak’s, 39 
A.D. 81 (1980); Wade Hatcher et al. v. Bell Tomatoe Co., 29 A.D. 
1057 (1970); and Valley Packing Co. v. Nicholas J. Zerillo, Inc., 28 
A.D. 1352 (1969). 


Il 
THE MEONIA 


Although the containers on the Meonia were exclusively the sub- 
ject of respondent’s counterclaim we will deal with such containers 
first since they were the earliest shipment with which we are con- 
cerned. . 

On June 25, 1980, 4,032 cartons of grapefruit were placed on pal- 
lets and loaded at the Riverside packing plant on four 40-foot re- 
frigerated containers. The produce was then transported by truck 
to the dock at Los Angeles. Richard Keim testified at the hearing 
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that the dock is approximately 60 miles from Riverside, and that 
the trip usually takes about 2 hours. The fruit was taken off the 
40-foot containers and placed on the dock. At this point the risk of 
loss due to transit problems passed to the buyer under the f.o.b. 
dock terms of the contract. The fruit was subsequently (sometime 
prior to the embarkation of the Meonia on the following day) 
loaded, while still on pallets, 1° into eight 20-foot Johnson Scan 
Star line containers which did not have separate refrigeration 
units, but were designed to be hooked to the ship’s central refriger- 
ation unit. Edward Collins testified that company policy was to clip 
a portable electric refrigeration unit to these containers while they 
were waiting to be loaded onto the vessel. 

A major point of contention between the parties concerned 
whether the loading of the fruit onto the 20-foot containers while 
still palletized was improper, and contributed to the breakdown of 
the fruit. It was complainant’s contention that the fruit should 
have been taken off the pallets by Johnson Scan Star Line person- 
nel and air-stacked on the 20-foot containers. it was the practice of 
the complainant to air-stack such containers when they were 
source loaded at Riverside, and complainant’s Richard Keim testi- 
fied that the palletization was required by Johnson Scan Star Lines 
only for the purpose of moving the cartons across the dock after 
delivery to the dock, and that they should have been subsequently 
air-stacked in Johnson Scan Star Line’s 20-foot containers by such 
line’s personnel. However, Edward Collins testified concerning this 
point as follows: 


Q. Now, we have testimony here to the effect—and it re- 
lates directly to the Meonia and the way it was loaded 
in 1980. We have testimony to the effect that Johnson 
Scanstar Lines did not then, at that time, load palle- 
tized units into containers for export. In other words, 
they delivered the pallets to the docks and then John- 
son Scanstar Lines would have had them hand stacked 
into the containers. Do you have any knowledge as to 
whether that’s true or not? 


A. That’s definitely not true. 


Q. If a palletized load was delivered to the dock at that 
time, how would it go normally into the container? 


A. It would go on the pallet, into the container. 


10 This is known from the survey report in England which showed the fruit at 
that point to be still on pallets. 
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Q. As it was strapped to the pallet? 
A. Yes. 


We conclude that respondent has adequately shown that the 
loading of the pallets into the 20-foot containers was proper. 

Mr. Collins also testified at the hearing concerning company 
policy relative to the temperature of fruit received by Johnson 
Scan Star Line. It was company policy to take pulp temperatures of 
fruit and if such temperature were more than 6 to 8 degrees above 
carrying temperature, to notify the shipper and note the pulp tem- 
perature on the bill of lading. The bill of lading covering the fruit 
shipped on the Meonia has the following notation: 


CARGO [RJECVD AT 68-82 F. (R.’s EXB. 3a) 


We conclude from this evidence that at least some of the fruit 
shipped on the Meonia was not properly pre-cooled in accordance 
with the contract between the parties. 

The survey report at destination showed that D.T.R. recorders 
were found on only three of the eight containers, and that the ring 
which activates such recorders had not been pulled in any in- 


stance. Complainant contended, in view of the terms of sale, and 
the transfer of the fruit from the 40-foot containers to the 20-foot 
containers at dock, that its only responsibility was to supply the re- 
corders to the shipping line. Its evidence was that it entrusted this 
duty to the truckers who transported the 40-foot containers from 
Riverside to the Los Angeles dock. Mr. Collins stated in his testi- 
mony that it was not the duty of the truckers, in a shipment such 
as that on the Meonia, to stuff the temperature recorders on the 
20-foot containers. In addition Mr. Collins stated that it was the 
positive duty of the shipping line to install the temperature record- 
ers on request of a shipper. Since the risk of transit loss passed to 
respondent at dock in Los Angeles we conclude that the failure to 
place the recorders on the containers and the failure to pull the 
rings is attributable to respondent. Any failure to prove transit to 
have been normal (so as to take advantage of the suitable shipping 
condition warranty) as a result of this negligence, appropriately 
falls upon respondent, as respondent has the burden of proving 
that transportation services and conditions were normal. However, 
respondent offered other evidence of the transit. temperatures of 
the fruit carried on the Meonia. In this regard Mr. Collins testified 
as follows: 
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Did you have occasion to acquaint yourself with the 
carrying temperature of the Meonia coming across in 
1980 with the load of grapefruit that Americal 
Produce had—the carrying temperature of the ship at 
that time. 


It would be 44 degrees. 


And do you recall if it was properly carried at that 
temperature all the way across? 


. Yes. It was carried properly. The computerized print 
out indicates that it was carried at that temperature. 


And because of the difficulty with this load, you had 
occasion to acquaint yourself with that personally; 
isn’t that correct? 


A. That is correct. 


In addition pulp temperatures at destination were shown on the 
English survey report for all the containers shipped on the Meonia 
and such temperatures range between 50 and 536°F. We conclude 
that respondent has adequately proven that the transit tempera- 
tures for the containers carried on the Meonia were normal. 

The transit period for the Meonia was 21 days which is clearly 
normal. However the length of time from arrival to time of survey 
is more of a problem. Arrival date was shown on complainant’s ex- 
hibit 3 (admitted to evidence by stipulation of both parties) to have 
been on July 17, 1980. The survey was begun on July 22, or five 
days after arrival. Three of the containers (JLCU 757057, BSLU 
560737 and BSLU 340110-1) had only 7.55% to 8.58% decay. The 
question, of course, is whether respondent has met its burden of 
proving this fruit to have been abnormally deteriorated at time of 
arrival. In view of the length of time between arrival and inspec- 
tion we find that respondent has not met this burden as to these 
three containers. The remaining five containers had from 12.42% 
to 16.26% decay, or from more than double to more than triple the 
amount allowed for good delivery. The temperatures disclosed by 
the survey showed that the fruit was kept properly cooled after ar- 
rival. We find that respondent has adequately proven that the fruit 
on these five containers failed to make good delivery in breach of 
the warranty of suitable shipping condition.The measure of dam- 
ages for breach of contract in regard to accepted goods is the differ- 
ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been 
as warranted. See UCC § 2-714(2). 
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The grapefruit shipped on the Meonia was resold by respondent’s 
consignee, Joseph I. Emanuel Ltd., New Covent Garden Market, 
London, in a prompt and reasonable manner and respondent sub- 
mitted copies of that company’s accountings. The gross proceeds of 
such resale of all eight containers, $30,445.10, represents the fair 
market value of the grapefruit received. With respect to the value 
which the grapefruit would have had if it had been as warranted, 
neither party submitted any published market reports covering the 
London market. However, respondent’s vice president, Elizabeth 
Arioto, testified at the hearing that she had handled the computa- 
tion of damages based on the documentation sent to respondent by 
the consignees, and had made a trip to England where she 
“checked out” the market value listed on the consignee’s account- 
ing. Complainant challenges this as being “someone’s estimate of 
‘sound market value’. We agree that an estimate by one interested 
party is a questionable basis on which to assess damages. However, 
we have a more plausible indication of market value in the ac- 
countings themselves. Joseph I. Emanuel Ltd.’s detailed accounting 
shows the resale price for individual lots of cartons of grapefruit of 
various sizes from the Meonia. Without question some of the car- 
tons taken from the Meonia were sound and unaffected by decay. It 
is, therefore, reasonable to assume that the highest prices received 
by Joseph I. Emanuel Ltd. for the grapefruit resold by such compa- 
ny, accurately reflect the market value for sound fruit at the time. 
In fact the top prices exceed the “sound market value” claimed by 
respondent of $15.73 per carton for the Ruby Red grapefruit, and 
$14.52 per carton for the White grapefruit. 11 We therefore, deem 
it appropriate to use the figures claimed by respondent to compute 
damages. Applying these figures to the 1008 cartons of ruby grape- 
fruit in containers BSLU 340287-5 and JLCU 747029, and to the 
1512 cartons of White (or Golden) grapefruit in containers EACU 
5632-0, JLCU 747194 and EACU 345625-4 results in $37,810.08 as 
the total value the grapefruit in those five containers would have 
had if it had been as warranted. Respondent’s basic damages 
amount to the difference between this figure and 62.5% or 5/8 of 


11 Elizabeth Arioto used a conversion rate of 1 pound sterling to $2.42 US dollars 
as being applicable at the time of the arrival of each vessel. This was unchallenged 
by complainant and we have used U.S. dollar figures throughout based on this con- 
ver:3ion factor. 

12 There was no way to ascertain from the accounting the resale proceeds for in- 
dividual container lots. However, this inadequacy in the accounting is attributable 
to respondent, and since the averaging in of the resale figures for the three loads 
which made good delivery could only increase the total resale figures, complainant 
can hardly complain of this method of computing damages. 
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the gross proceeds of the resale of $30,455.10, as shown by the ac- 
counting rendered by Joseph I. Emanual Limited, or $19,086.81 12 
In addition respondent is entitled to incidental and consequential 
damages as a result of the breach. See UCC § 2-715. Joseph I. 
Emanual Limited claimed survey fees, cold storage, cartage ex cold 
store, repacking, handling, commission and repacking charges in 
the total amount of $14,474.87 which we deem to be reasonable. 
Sixty-two and one half percent of this figure amounts to $9,046.79. 
Respondent claimed a handling fee in connection with the Meonia 
in the amount of $2,494.71 which was not shown to be a conse- 
quence of the seller’s breach, and which we will not allow. Re- 
spondent’s damages on the Meonia total $28,133.60. Respondent col- 
lected $25,481.96 from the insurance carriers for the grapefruit 
shipped on the Meonia, and deducted this amount in its computa- 
tion of damages. We, therefore, will also deduct this amount. Re- 
spondent’s total allowable damages on the Meonia are thus 
$2,651.64. Respondent has already paid complainant the original 
purchase price for the grapefruit shipped on the Meonia, and is, 
therefore, entitled to be credited with the entire $2,651.64 which we 
have determined to be the applicable damages. 


THE INCONTRANS SPIRIT 


The complaint and counterclaim cover only one 40-foot contain- 
er, containing 1,008 cartons of white grapefruit, shipped on the In- 
cotrans Spirit. The complainant erroneously supplied this contain- 
er with a 15 day, rather than the contracted for 32-day, Ryan re- 
corder. Accordingly, we will consider respondent to have met its 
burden of proof concerning normal temperatures as far as the later: 
part of the journey applicable to this container is concerned. The 
trace on the Ryan tape during the first 72 hours (see finding 11) is 
more indicative of a problem with the cooling system than of a fail- 
ure to pre-cool the grapefruit. We find that respondent has not met 
its burden of proving a failure to pre-cool the fruit shipped on the 
Incotrans spirit. 

The transit time on this container (West coast to arrival in Eng- 
land) was one day beyond the 28 to 30 day period we have found to 
have been normal for non-Johnson line vessels. More significantly 
the survey was not made until September 15, 1980, 1% or six days 
after the Tuesday arrival. Had the amount of decay disclosed. by 


13 We are aware of the September 11, 1980, date shown on the charts supplied as 
complainant’s exhibit 3. However, this date is clearly a result of a misreading of the 
survey report since such report plainly discloses that the survey was made after dis- 
charge of the fruit on the 15th. 
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the survey been merely excessive we would have had no problem in 
finding a failure to prove a breach on the part of respondent. How- 
ever, the “60.16% totally collapsed fruit” shown by the survey is 
grossly excessive, and raises the question of whether it might not 
be appropriate to find abnormal condition on arrival in spite of the 
lateness of the survey, indeed, perhaps a condition so abnormal as 
to overcome the excessive transit time (see Sanbor Packing Co. v. 
Spada Distributing Co., Inc.., 28 A.D. 230 (1969). Notwithstanding 
these considerations there is a factor which, combined with the ex- 
cessive transit period and excessive period between arrival and 
survey, prevents our finding that respondent has proven a breach 
as to this container. This factor is the failure of the survey to dis- 
close the temperature of the fruit surveyed. While we have commit- 
ted ourselves to assuming normal temperatures for the period 
which would have been covered by a 32-day recording tape (which 
complainant negligently failed to supply), and we therefore have 
assumed normal temperatures for such 32-day period, we are left 
without any indication as to the temperatures at which the fruit 
was held during the five days immediately prior to survey. Re- 
spondent has failed to prove a breach in regard to the grapefruit 


shipped aboard Incotrans Spirit, and is, therefore, liable to com- 
plainant for the full purchase price applicable to such grapefruit, 
none of which has been paid. 


THE CALIFORNIA STAR 


We were not supplied with temperature tapes for any of the 
eight source-loaded 20-foot containers shipped aboard the Califor- 
nia Star. The Dickerson’s survey report at destination, covering 
seven of the eight containers, showed that some of the tapes were 
not retained. The surveyor gave his own reading of the four tapes 
which he saw, and based on such readings we are unable to say 
that there was a failure to pre-cool. 

The California Star arrived on Thursday, September 4, 1980, and 
was signed for by the consignee on Friday, September 5, 1980. Eliz- 
abeth Arioto testified at the hearing that: 


. .. | was told by the consignee in England that sometimes 
if a ship arrives late on Friday—there has been some talk 
about why a ship has been left on a dock for 4 days and 
the inspection wasn’t called for until 4 days later. If the 
ship calls in late on a Friday there is no way they can pick 
up their container until Monday morning. This is the 
docks in England... 
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Mrs. Arioto’s statement would not appear to apply to the Califor- 
nia Star since it arrived on a Thursday. The Dickerson survey, cov- 
ering seven of the eight containers on the California Star, was 
made on September 8, 1980, or four days after arrival. !+ 

Three of the containers on the California Star (BLSU 3402514, 
JLCU 757227, and JLCU 757159) contained 5.04% decay or less, 
and are, therefore, deemed by us to have clearly made good deliv- 
ery. Three other containers (BSLU 340444, BSLU 340135-4, and 
BSLU 340508-8) contained 5.5 to 7.5% decay, and in view of the 
length of time between arrival and inspection (the container with 
7.5% decay was not inspected until the 10th of September), we con- 
clude that respondent has failed to prove that the grapefruit on 
these containers arrived with abnormal deterioration. There was 
one container (JLCU 757030) on the California Star which received 
no survey at destination. Respondent has, therefore, failed to prove 
any breach in regard to this container. See O.D. Huff, Jr. Inc. v. 
Pagano & Sons, 21 A.D. 385 (1962). The remaining container of 
grapefruit(BLSU 340279) showed an average percentage of decay of 
8.9%. This was one of the containers as to which a temperature re- 
corder was found in place at destination by the English surveyor. 
The total time, Trans-West to survey, applicable to this container 
(26 days) makes it certain that the reading of the temperature tape 
reported by the surveyor (see finding 14) covers the entire period 
until the survey was conducted. Such temperatures were within 
the normal range. We conclude that this grapefruit failed to make 
good delivery in violation of the warranty of suitable shipping con- 
dition. 

Although respondent submitted detailed accountings covering 
the resale of the grapefruit shipped on the California Star, there 
was no way to discern from such accountings the resales applicable 
to individual containers. Section 1-106 of the Uniform Commercial 
Code states that: 


The remedies provided by this Act shall be liberally ad- 
ministered to the end that the aggrieved party may be put 


14 The charts (complainant’s exhibit 3) again show a clearly erroneous date for 
the survey on the California Star. Such charts show the survey as having taken 
place on September 5, 1980. However, although the survey first refers to September 
5, such date was stated to be the date of the instructions received by the surveyor 
from the party requesting the survey. The survey goes on to state in the same para- 
graph “we attended at the various locations as detailed per the attached schedule, 
on the 8th September, 1980 with regard to the claim on the following .. .” Also in 
the case of the survey covering the remaining container (BSLU 340508-8) on the 
California Star, the date of the survey is given as September 10, 1980. 
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in as a good a position as if the other party had fully per- 
formed. . . 


The official comment to section 1-106 states that one purpose of 
the quoted provision is to “reject any doctrine that damages must 
be calculable with mathematical accuracy.” See Henry F. Shriver v. 
Market Prepack, Inc., and Larry K. Shriver v. Market Prepack, Inc., 
39 A.D. 290 (1980). In this case the container on which we are as- 
sessing damages represents 1/8 of the total amount of grapefruit 
covered by respondent’s accounting. Since such container had the 
heaviest amount of decay complainant can hardly complain if we 
award damages based upon 1/8th of the loss shown by the account- 
ing which covered the total of all the containers shipped on the 
California Star. The market value claimed by respondent was 
$16.94 per carton, and this is substantiated by the top prices real- 
ized on resale of the subject grapefruit. Thus, if the container had 
been as warranted, the total value of the 504 cartons of grapefruit 
on container BSLU 340279 would have been $8,537.76. The gross 
proceeds applicable to the subject container amounted to $5,071.46 
which is 1/8 of the total proceeds for the eight containers. The dif- 
ference between these two amounts, or $3,466.30, is respondent’s 


basic damages an container BSLU 340279. In addition respondent 
is entitled to the expenses of the resale applicable to the subject 
car, or $617.31. The total damages to which respondent is entitled 
on container BSLU 340279 is $4,083.61. 


INCOTRANS SPEED 


Complainant supplied the Ryan temperature recorder tapes on 
three of the four containers shipped on the Incotrans Speed. See 
finding 19. In addition the Perfect Lambert & Co. survey at desti- 
nation gave a reading for the tape on the remaining container. On 
the basis of these tapes and the reading of the tape contained in 
the survey we conclude that respondent has failed to meet its 
burden of proving that the fruit shipped aboard the Incotrans 
Speed was not properly precooled. 

Three of the containers on the Incotrans Speed were shipped 
from Riverside on August 21, 1980 (HLCU 4702188, HLCU 4701469, 
and HLCU 4701730). The remaining container (HLCU 470152) was 
shipped from Riverside on August 18, 1980. The Incotrans Speed 
sailed from Los Angeles on August 23, 1980, and arrived at destina- 
tion on Friday September 19, 1980. The consignee’s receipt date 
was Monday, September 22, 1980. However, the surveys on three of 
the containers (HLCU 4702188, HLCU 4701469, and HLCU 470152) 
were not made until the following Friday, September 26, 1980. The 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


survey on the remaining container (HLCU 4701730) was not made 
until the following Monday, September 29, 1980. The total time 
from Trans-West to survey was 36 days in the case of three of the 
containers, and 39 days in the case of the remaining container. On 
three of the containers the survey was made seven days after arriv- 
al and four days after the consignee’s receipt date. On the remain- 
ing container the survey was ten days after arrival and seven days 
after the consignee’s receipt date. These periods of time are exces- 
sive, and we find that respondent has failed to show the fruit to 
have been abnormally deteriorated at time of arrival in England. 
Accordingly, respondent has failed to prove a breach of contract in 
regard to the containers shipped on the Incotrans Speed. 


LAFAYETTE 


We are unable to say from the readings of the temperature tapes 
contained in the surveys made at destination that the grapefruit on 
the containers shipped on the Lafayette was not pre-cooled. We 
find that respondent has not met its burden of proving a failure to 
pre-cool the fruit shipped on the Lafayette. 

Three of the containers shipped on the Lafayette (HLCU 
4701535, HLCU 4702254, and HLCU 4705253) were shipped from 


Riverside on August 27, 1980. The remaining container (HLCU 
4701432) was shipped from Riverside on August 25, 1980. The La- 
fayette left port at Los Angeles on August 31, 1980, and arrived at 
destination on Friday, September 26, 1980. The consignee receipt 
date on the four containers was the following Monday, September 
29, 1980. The time in transit for the three containers shipped from 
Riverside on August 27, 1980, was not excessive. The time between 
arrival and survey (four days) is excessive. However, in view of 
Mrs. Arioto’s testimony cited earlier concerning Friday arrivals, 
there may have been little the consignee could have done to short- 
en this period. The temperature of the fruit in these containers at 
time of survey was shown to range from 3° to 5° celsius (87.4° to 
41°F). Therefore, we have strong indications that the fruit was kept 
at proper temperatures during the time between arrival and 
survey. The decay in these three containers ranged from 10% to 
17% average rotten fruit, or from almost double to more than 
triple the amount which would qualify for good delivery. On this 
basis we find that the grapefruit on these three containers was ab- 
normally deteriorated in violation of the warranty of suitable ship- 
ping condition. 

The remaining container shipped aboard the Lafayette (HCLU 
4701432) was shipped from Riverside on August 25, 1980. Although 
the Lafayette did not sail until August 31, 1980, the container was 
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at the dock on August 25, and under the F.O.B. Riverside terms of 
the contract, was the responsibility of respondent. This period 
should, therefore, be counted as part of the transit time, resulting 
in a total time, West coast to arrival in England, of 32 days. We 
find this time to be excessive, and to void the warranty of suitable 
shipping condition as to this container. 

As to computation of the damages for the three containers as to 
which we have found a breach (see our discussion concerning dam- 
ages on the Meonia and the California Star) we will again use the 
top sale prices disclosed by the accountings of respondent’s custom- 
ers in England, or $9.68 per carton for white grapefruit and $13.31 
per carton for Ruby grapefruit. Thus, the value of the 1008 cartons 
of white grapefruit in one container would have been $9,757.44 and 
that of the 2016 cartons of Ruby grapefruit in two containers would 
have been $26,832.96, if on arrival such grapefruit had been as war- 
ranted. 

Again we were unable to segregate in respondent’s accountings, 
the container as to which we found no breach, though we can dis- 
tinguish between Ruby and White grapefruit. The gross proceeds 
attributed to the resale of the white grapefruit were $4,684.39. Re- 
spondent’s basic damages as to the white grapefruit are, therefore, 
$5,073.05. In addition respondent should be allowed the expenses of 
the resale of $461.25. Respondent’s total damages for the white 
grapefruit are therefore $5,534.30. 

The total gross proceeds attributed to the resale of the three con- 
tainers of Ruby grapefruit amounts to $20,049.82. The average for 
each container is $6,683.26, and the gross proceeds for two contain- 
ers, therefore, is $13,336.54. Consequently, respondent’s basic dam- 
ages on the two containers of Ruby grapefruit were $13,466.42 
based on a price per carton of $13.31. The expenses of resale on the 
three containers totaled $1,812.77, or an average of $604.26 for each 
container. Respondent’s allowable expenses on the two containers 
of Ruby grapefruit were consequently $1,208.52. Respondent’s total 
damages on the two containers of Ruby grapefruit, therefore, 
amount to $14,674.94. 

It should be noted that the first two pages of the accounting on 
the Lafayette (apparently containing a recap of the data on the 
succeeding pages) were illegible. Consequently, if such pages con- 
tained any expenses in addition to those disclosed on the remaining 
pages of the accounting, such expenses have been disallowed. 


ll 


In summary, we have found that respondent is liable to com- 
plainant for the full purchase price amounting to $76,342.00 on the 
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17 container loads of grapefruit which were the subject of the com- 
plaint. Respondent has proved a breach of damages as regards four 
of the these containers in the total amount of $24,292.85. This 
amount should be deducted from the total purchase price of the 17 
containers. In addition, we have found that respondent is entitled 
to damages in the amount of $2,651.64 due to complainant’s breach 
of contract as regards the five containers of the grapefruit shipped 
on the Meonia which were the subject of respondent’s counter- 
claim. Since respondent has already paid complainant the full pur- 
chase price for the grapefruit shipped on the Meonia $2,651.64 is 
set off against the amount due on the 17 container loads which are 
the subject of the complaint. Otherwise, respondent’s counterclaim 
is dismissed. The net amount, therefore, due to complainant from 
respondent is $49,397.51. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 

Section 7a of the Act (7 U.S.C. 499g(a)) provides that “the Secre- 
tary shall order any commission merchant, dealer, or broker who is 
the losing party to pay the prevailing party as reparation or addi- 
tional reparation, reasonable fees and expenses incurred in connec- 


tion with any . . . hearing.” We find that complainant is the pre- 
vailing party herein. Bill Offutt v. Berry, 37 A.D. 1218 (1978). Com- 
plainant filed a claim for fees and expenses in the total amount of 
$7,832.44. This claim was not objected to by respondent. We deem 
this amount to be reasonable, and to have been incurred in connec- 
tion with the oral hearing in this matter. Accordingly, this amount 
should be awarded to complainant as additional reparation. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, $49,397.51 with interest thereon at 
the rate of 13 percent per annum from October 1, 1980, until paid. 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as additional reparation for fees and expenses in- 
curred in connection with the oral hearing, $7,832.44, with interest 
thereon at the rate of 13 percent per annum from the date of this 
order until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 23,114) 


Ririz Propuce, Inc., d/b/a WiLLow CREEK PRropuUCcE v. CHEF’s BEST 
Foops. PACA Docket No. 2-5999. Decided November 10, 1983. 


Objection to invoice—Price discrepancy. 


George S. Whitten, Presiding Officer. 
Gary L. Meikle, Idaho Falls, Idaho, for complainant. 
Robert M. Apple, Las Vegas, Nevada, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.) a 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $32,861.83, in con- 
nection with six truckloads of potatoes shipped in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department 


was served upon the parties. A copy of the complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. 

The amount claimed as damages herein exceeds $15,000.00, and 
accordingly this matter was set down for oral hearing. However, 
counsel for both parties agreed to the canceling of the oral hearing, 
and the limitation of the evidence in the case to the Department’s 
report of investigation. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ririe Produce, Inc., is a corporation doing busi- 
ness as Willow Creek Produce, whose address is P.O. Box 495, 
Ririe, Idaho. 

2. Respondent, Chef’s Best Foods, is a corporation whose address 
is 1410 Industrial Road, Las Vegas, Nevada. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 

3. On or about May 22, 1981, complainant sold and shipped pota- 
toes to respondent as follows: 75 100# Burlap Bakers at $15.75 per 
hundredweight; 150 50# Burlap Bakers at $15.75 per hundred- 
weight; and 310 100# Burlap Two’s at $10.00 per hundredweight; 
for a total price of $5,462.50. Complainant sent respondent its in- 
voice number 359 covering these potatoes on May 22, 1981. 
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4. On or about May 29, 1981, complainant sold and shipped pota- 
toes to respondent as follows: 315 100# Burlap Bakers at $16.50 
per hundredweight and 135 100# Burlap Two’s at $10.00 per hun- 
dredweight; for a total price of $6,547.50. Complainant sent re- 
spondent its invoice number 364 covering these potatoes on May 
29, 1981. 

5. On or about June 5, 1981, complainant sold and shipped pota- 
toes and containers to respondent as follows: 200 50# Bakers (10# 
Poly) at $14.50 per hundredweight; 100 100# Burlap Bakers at 
$17.00 per hundredweight; and 480 50# cartons (80 count) at $26.00 
per hundredweight; plus 500 bottoms and 500 tops (cartons) at 
$293.10; for a total of $9,683.10. Complainant sent its invoice 
number 375 to Merit Food Dist., 2925 Highland, Las Vegas, Nevada 
on June 5, 1981. Complainant sent a corrected invoice number 375 
to respondent covering these potatoes and cartons dated June 5, 
1981. The bill of lading covering these potatoes and cartons showed 
that they were consigned to “Chef's Best Foods, 1410 Industrial 
Road, Las Vega, Nevada 89101.” 

6. On or about June 11, 1981, complainant sold and shipped pota- 
toes to respondent as follows: 450 100# Burlap Two’s at $10.50 per 
hundredweight for a total price of $4,725.00. Complainant sent re- 
spondent its invoice number 382 covering these potatoes on June 
11, 1981. 

7. On or about June 12, 1981, complainant sold and shipped pota- 
toes and containers to respondent as follows: 125 100# Burlap 
Bakers at $18.00 per hundredweight; and 150 50# cartons (70 
count) at $25.00 per hundredweight; plus 300 tops 300 bottoms F1st 
cartons at $293.73; for a total price of $4,418.73. Complainant sent 
respondent its invoice number 388 covering these potatoes and car- 
tons on June 12, 1981. 

8. An informal complaint was filed on September 14, 1981, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent has admitted the total amounts claimed due on in- 
voices 359, 364, and 382 in the cumulative amount of $16,735.00. In 
addition, as to invoice number 375, respondent has admitted receiv- 
ing the 200 bales of 10# poly bags and the 500 bottoms and 500 
tops, having a total invoice value of $1,693.10. Also, in regard to in- 
voice number 388, respondent has admitted owing $3,893.73. As to 
invoice number 392, respondent denies owing complainant any 
amount. We will deal with each of these disputed invoices in turn. 

By stipulation of the parties only the Department’s report of in- 
vestigations is in evidence. Consequently, the allegations in the 
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pleadings serve to frame the issues but have no evidentiary stand- 
ing herein. In addition, respondent’s answer, while setting up gen- 
eral defenses, does not address itself to complainant’s claims in 
regard to the individual invoices, nor is respondent’s answer the 
source of the admissions already recited in regard to those invoices. 
For all of these details, we have only the personal report of investi- 
gation by Mr. Carl E. Starkey, of the Regulatory Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, Department of 
Agriculture, which was included as an exhibit to the Department’s 
report of investigation. 

According to Mr. Starkey, respondent’s claim in regard to the 
items on invoice number 375, other than those admitted by re- 
spondent, is that such items were neither ordered, nor did respond- 
ent’s records show such items as being received. While the original 
invoice number 375 was made out to Merit Foods, there was a cor- 
rected invoice made out to respondent. Also, the Bill of Lading for 
this shipment shows respondent as consignee. Mr. Starkey points 
out that respondent’s records did not contain any evidence that it 
made a prompt objection to complainant concerning invoice 
number 375. Accordingly, we conclude that the weight of the evi- 
dence shows that respondent received all of the items covered by 
complainant’s invoice number 375 and, therefore, should be liable 
to respondent for the total amount of the invoice, or $9,683.10. 

The $525.00 difference between the total amount of complain- 
ant’s invoice number 388 and the amount respondent had admitted 
to be due on such invoice is stated by Mr. Starkey to arise from an 
arbitrary change by respondent in the price to $18.00 for the 150 
50# cartons. According to Mr. Starkey, respondent claimed the 
$25.00 price was excessive but offered no evidence that a price of 
$18.00 was agreed upon. Accordingly we conclude that respondent 
should be liable to complainant for the total amount of complain- 
ant’s invoice number 388, or $4,418.73. 

The remaining invoice in dispute between the parties is com- 
plainant’s number 392. The evidence shows that invoice number 
392 was addressed to Merit Foods Dist. and, in addition, the invoice 
shows near the top “Broker Chef’s Best Foods (Larry).” A copy of 
the invoice attached to the report of investigation shows typed at 
the bottom: “According to Banagerter Trucking Merchandise Was 
Delivered to Chef’s Best Foods /s/ Dorothy Smith.” It is not likely 
that this notation was typed on the invoice as originally sent. In 
addition, the record discloses that the Bill of Lading for the pota- 
toes covered by invoice number 392 shows Merit Foods Dist. as con- 
signee. We find that complainant has failed to prove that the pota- 
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toes covered by invoice number 392 were sold or delivered to re- 
spondent. 

The total amount which we have found to be due from respond- 
ent to complainant is $30,836.83. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 

It is noted that according to the Department’s letter of Septem- 
ber 22, 1981, to respondent, the informal complaint, excluding an 
invoice which was admittedly paid and also excluding interest, was 
for the total amount of $37,586.83. The invoices attached to the 
formal complaint total to the same amount. The total stated to be 
due in the body of the formal complaint itself, $32,861.83, is obvi- 
ously an error due to a failure to add in one of the invoices 
(number 382, which was not disputed by respondent) in the amount 
of $4,725.00. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $30,836.83, with interest thereon at 
the rate of 13 percent per annum from July 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,115) 


Dew-Gro, INc., a/t/a CENTRAL WEsT Propuce v. First NATIONAL 
SUPERMARKETS, INc. PACA docket No. 2-6145. Decided Novem- 
ber 10, 1983. 


Acceptance—Breach of contract by seller—Improper loading—Ineffective rejec- 
tion—Abandonment by receiver, liability for—Reparation awarded. 


Where buyer abandons carload of celery, it is responsible for full contract price even 
though seller breached contract because damages to buyer cannot be determined. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Robert W. Sullivan, Hartford, Connecticut, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
formal complaint was filed on August 19, 1982, in which complain- 
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ant seeks an award of reparation against respondent in the amount 
of $8,196.50 in connection with the shipment of one railroad car- 
load of celery in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties, and a copy of the formal complaint 
was served upon respondent which filed an answer thereto denying 
liability to complainant. 

The amount of damages claimed herein does not exceeds 
$15,000.00, and accordingly the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Under this procedure the verified pleading of the parties are 
considered a part of the evidence herein, as is the Department’s 
report of investigations. In addition the parties were given the op- 
portunity to file evidence in the form of sworn statements. Com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dew-Gro, Inc., a/t/a Central West Produce, is a 
corporation whose address is 1284 West Main Street, Santa Maria, 


California. 

2. Respondent, First National Supermarkets, Inc., is a corpora- 
tion whose address is 500 North Street, Windsor Locks, Connecti- 
cut. At the time of the transactions involved herein, respondent 
was licensed under the Act. 

8. On or about January 13, 1982, complainant sold to respondent 
one railway carload of celery consisting. of 1312 cartons of size 18’s 
at $4.75 per carton, and 105 cartons of size 48’s at $5.00 per carton, 
plus .85 per carton for cooling and palletization, $.15 per carton for 
brokerage and $22.50 for a temperature recorder, or a total price of 
$8,196.50, f.0.b. 

4. The celery was federally inspected at shipping point in 
Lompoc, California between the hours of 11:00 a.m. and 2:35 p.m. 
on January 13, 1982, and graded U.S. No. 1 with no decay. 

5. Complainant shipped the carload of celery to respondent on 
January 14, 1982. The celery arrived at respondent’s place of busi- 
ness at 3:45 p.m. on Saturday, January 23, 1982. On the morning of 
January 26, 1982, respondent requested an inspection by the Rail- 
road Perishable Inspection Agency, and on the same day such 
agency issued an inspection certificate which stated in relevant 
part as follows: 


COMMODITY TEMPERATURE: TOP: 34; CENTER 35; 
BOTTOM 34 
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LOAD, ORDER, COMMODITY, VARIETY, MARKS, 
PACKS, SIZE, QUALITY, CONDITION, MATURITY, 
DECAY, ETC.: Doorway area approximately 1/4 unloaded, 
consignee has stopped unloading and is waiting inspec- 
tion.-Lading stowed lengthwise through “A” and “B” end, 
doorway area has containers lengthwise & crosswise, all 
containers loaded on sides. 33-E Have wooden car strips 
(8ft.) used crosswise of car between 2nd & 3rd and 4th & 
5th layers. 33-J LD doors available in car, but not uti- 
lized.—LOAD ORDER Lading is out of vertical stack align- 
ment from “B” end through doorway area, bottom layer 
containers showing moderate depression in doorway area 
due to the lengthwise movement. Lading has maintained 
good crosswise alignment and “A” end lading has re- 
mained in good row and stack alignment, no compression 
at “A” endwall. Visible “B” end lading is sawtoothed, con- 
tainers are 26 inches away from “B” endwall (sic) in upper 
layers —DAMAGE FACTOR: B03 Car loaded with exces- 
sive lengthwise slack, this has been determined as follows: 
Internal length of car is 50 ft. - 10 inches. “B” end of car 
has 12 stacks with containers loaded lengthwise of car, 
these occupy a total of 231 inches of lengthwise space. “A” 
end of car has 10 stacks with containers loaded lengthwise, 
occupying 192.5 inches of lengthwise space. Doorway area 
loaded with 5 stacks lengthwise, occupying 96.25 inches of 
lengthwise space and 4 stacks crosswise, occupying 46 
inches of lengthwise space in car. Total lengthwise space 
taken up in car by lading is 565.75 inches. Allowing 5.5 
inches for ld doors not in use at endwalls, have a total of 
33.25 inches of lengthwise slack in car following loading of 
all containers. This void space should have been taken up 
to prevent lengthwise movement of containers in transit. 


Internal Length: 610 inches. 
Minus 11 inches for ld doors at end- 
walls. 
Total 599 inches of loading space “A” to 
“B” end. 


“B” end stacks inches occupied. 

“A” end stacks inches occupied. 

Doorway area inches occupied, lengthwise 
stacks. 
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Doorway area 46.00 inches occupied, crosswise 
stacks. 
Total 565.75 inches taken up by lading. 
= CALCULATED 599.00 inches of loading space. 
LENGTHWISE VOID: 
Minus 565.75 inches taken up by lading. 
Total 33.25 inches of lengthwise void. 


No body iee (sic) visible at time of inspection. Condition in- 
spection confined to doorway area and accessible top layer 
containers in “A” and “B” end of car. 


CELERY: Calif., 1 & 1/2(18), 2(24) and 4(48) doz. stalks per 
f/b containers marked “Dew Gro and CWP” brands, SP 
permit number 79-180. Full and tight packs. Tops clipped 
to fit. Fairly well to well sized. Fairly well to well formed. 
Well trimmed. Fairly good to good green stalk and leaf 
color. Butts darkening. Heart leaves fairly well to well 
blanched. Many stalks with outer branches showing a 
slight peeling of epidermal layer due to field frost. Fair 
quality on account of condition and bruising. - Clean, firm 
and fairly well compact. Watery Soft rot decay in all stage; 
1 & 1/2 doz. stalks, ranged 0 to 11.1%, average 2.8%. 2 
doz. stalks, ranged 0 to 12.5%, average 5.2%. 4 doz. stalks, 
ranged 0 to 6.3%, average 2.6%. Carlot average: 3.2%. 
Decay affecting sides of one or more branches, some follow- 
ing bruising. Averaged 40% damage by bruising, 1 to 3 
cracked or broken branches. Averaged 20% serious 
damage by bruising due to depression in bottom layer con- 
tainers through doorway area and full and tight packs.. 


1/27 PM: Conrail advises consignee has refused car and 
shipper has been notified.—2/1/82 AM: Car now on a team 
track and in Hartford, Ct., disposition unknown. 


2/4 A M: Conrail Agent, Hartford, Ct. advises car is now 
being diverted to Boston, Mass. for salvage. 

6. On January 26, 1982, at 1:40 p.m., a federal inspection was 
made of the celery. This inspection was “restricted to product and 
lading between doorways.” The temperature was shown to be 36°F 
to 40°F and the condition was stated to be “tops green color. Fresh 
and Crisp. From 4 to 50%, average 22%, crushed and broken. No 
decay. The condition of the load was stated to be “through length- 
wise load, 7 rows, 6 layers. Shifted from B to A end.” 

7. At 5:00 p.m. EST on January 27. 1982, respondent informed 
the broker, Henry T. Jacobs, that respondent was rejecting the car- 
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load of celery. The broker promptly relayed this message to com- 
plainant and at 6:00 p.m. Complainant informed the broker it was 
not accepting the rejection. At 8:00 a.m. on January 28, 1982, the 
broker advised respondent the complainant was not accepting the 
rejection. 

8. On February 3. 1982, Conrail sent a telegram to First National 
Stores informing them that the car of celery would be disposed of 
by Conrail to cover freight charges unless contrary instructions 
were received by noon the following day. On February 4, 1982, 
First National replied to the telegram from Conrail disclaiming 
any liability or responsibility to the car. 

9. The formal complaint was filed on August 19, 1982, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges acceptance of the celery by respondent on 
arrival and consequently liability on the part of respondent for the 
full purchase price. Respondent alleges that it rejected the celery 
due to complainant’s breach of contract in that complainant im- 
properly loaded the celery, causing the shifting of the load during 


transit and the resulting damage by bruising as disclosed by the in- 
spections following arrival. 

It is obvious from the very carefully done R.P.I.A. inspection that 
the celery was loaded with approximately 3 feet of lengthwise void 
which resulted in the shifting of the load during transit. Such shift- 
ing was undoubtedly the cause of the crushed and broken celery 
scored as a condition defect in the Federal inspection made Janu- 
ary 26. Accordingly, we find that complainant did breach the con- 
tract of sale by improper loading of the celery. 

There can be no doubt from the record herein that respondent 
communicated a rejection to complainant, via the broker, on the 
evening of January 27, 1982. However, it is also clear that the car- 
load of celery arrived at respondent’s place of business on Satur- 
day, January 23, 1982. The period of time allowed by the regula- 
tions for an effective rejection, in regard to produce shipped by rail, 
is explicitly stated by the regulations “not to exceed 24 hours after 
notice of arrival and the car has been placed in a location where 
the produce is made accessible for inspection;” (7 CFR 46.2(cc\(2)). 
The Uniform Commercial Code, section 602(1), provides that “rejec- 
tion of goods must be within a reasonable time after their delivery 
or tender. It is ineffective unless the buyer seasonably notifies the 
seller.” See San Tan Tillage Co., Inc. v. Kaps Foods, Inc., 38 Agric. 
Dec. 867 (1979). The importance of prompt notice of rejection is 
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seen in Yokoyama Bros. v. Cal-Veg Sales, 41 Agric. Dec. 535 (1982), 
where we stated: 


. . . We have held a number of times that there is a posi- 
tive duty on a shipper to take back rejected goods if an ef- 
fective (i.e. prompt and clear) rejection is made, and this is 
true even if the rejection is substantively wrongful (i.e. 
hindsight later shows there to have been no breach of con- 
tract by the seller relative to the goods.). (Citing Cases) A 
seller cannot “refuse to accept a rejection.”” Where a seller 
fails to take possession of rejected goods the buyer should 
dis of such goods for the account of whom concerned 
and assuming such rejection was rightful, is held only to 
good faith standards in making such resale. 


It should be noted that our statement quoted above that a seller 
cannot refuse to accept a rejection applies only where there is an 
effective rejection. If the rejection is ineffective the legal conse- 
quences are the same as if there had been no attempt to reject. In 
other words, the keeping of the commodity by the receiver beyond 
the reasonable time period for rejection amounts to an acceptance. 
Under such circumstances, absent the very restricted conditions 
under which a revocation of acceptance can take place (among 
other criteria for revocation of acceptance is the requirement that 
it “must occur within a reasonable time after the buyer discovers 
or should have discovered the ground for it . . .” See U.C.C. section 
3-608), any attempt at rejection is ineffective. To summarize, re- 
gardless of whether or not the seller has breached the contract of 
sale the seller has a positive duty to take back rejected goods 
where there is an effective (i.e. prompt and clear) rejection. Only 
where, as here, the rejection is not effective can the seller refuse to 
take back the produce. 

Although, as we have already found, complainant breached the 
contract for sale in this case, respondent made two serious mis- 
takes. The first, as stated above, was attempting a rejection after 
the time for rejection had passed. The second, and we believe more 
serious mistake, was made when respondent allowed the carload of 
celery to sit in the railway yard for over a week and finally to be 
disposed of for freight. Section 2-603 of the Uniform Commercial 
Code places a positive responsibility upon the buyer of perishable 
commodities to make reasonable efforts to resell such commodities 
where the seller fails to do so. This duty exists even where the pri- 
mary legal obligation to resell such commodities rest upon the 
seller and the seller defaults in such obligations. The current state 
of the law simply does not allow for any situation in which a per- 
ishable commodity, which still retains commercial value, can be 
abandoned by the parties. The ultimate responsibility for not allow- 
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ing such abandonment falls upon the receiver as the party in clos- 
est proximity to such commodity. See U.C.C., Section 2-603(1). 

Respondent accepted the carload of celery, and is thus liable to 
complainant for the full purchase price thereof less any damages 
resulting from any breach of contract on the part of complainant. 
While we have before found a breach of contract on the part of 
complainant, respondent’s failure to resell the celery makes it im- 
possible for us to compute respondent’s damages in the normal 
manner (difference between the value of the commodity if it had 
met contract specifications and the actual value as shown by the 
results of a prompt and proper resale). See Anthony Brokerage v. 
The Auster Company, 38 Agric. Dec. 1643(1979). Respondent’s fail- 
ure to pay complainant the full purchase price of the celery or 
$8,196.50 is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $8,196.50 with interest thereon at 
the rate of 13% per annum from March 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,116) 


RicHarp S. Brown, Inc. v. THE Auster Company, Inc. PACA 
Docket No. 2-6244. Decided November 10, 1983. 


F.O.B. sale, no grade—Wrongful rejection—Reparation awarded. 


Edward M. Silverstein, Presiding officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
$1,682.89 in connection with two transactions, in interstate com- 
merce, involving lettuce, a perishable agricultural commodity. 

A copy of the Department’s report of investigation was served on 
the both parties. Respondent also was served with a copy of the 
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complaint, and filed an answer thereto denying liability to com- 
plainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) was followed. Pursuant to this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence of the case, as is the Department’s report of investi- 
gations. In addition, the parties were given the opportunity to file 
further evidence by way of sworn statements. However, neither 
party did so. Also, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Richard S. Brown, Inc., is a corporation whose 
mailing address is P.O. Box 4729, Salinas, California. 

2. Respondent, The Auster Company, Inc., is a corporation whose 
mailing address is 51 South Water Market, Chicago, Illinois. 60608. 
At all material times, respondent was licensed under the Act. 

3. On or about October 15, 1982, in the course of interstate com- 
merce, respondent purchased 200 cartons of “Nova” brand lettuce 
from complainant at an f.o.b. price of $4.50 per carton plus 65 cents 
per carton for precooling and $9.14 for a recording thermometer, 
for a total f.o.b. price of $1,167.89. The sale was negotiated through 
Mr. Ed Kapper of the Network Brokerage Company. Respondent 
notified the broker that the lettuce must have arrival weights of 50 
to 52 pounds, and must be bright and sharp in appearance. This 
was agreed, and the parties further agreed that the terms of con- 
tract were “F.O.B. NO GRADE,” although good delivery standards 
were to apply except for bruising and/or discoloration following 
bruising. Subsequent to these agreements, Mr. Kapper requested 
that respondent accept an additional 25 cartons of lettuce which 
were loaded on the truck but for which complainant had no cus- 
tomer. Respondent agreed to make this further purchase. Upon ar- 
rival, the respondent determined that the lettuce was of short 
weight and was of poor appearance. It notified Network Brokerage 
Company immediately. Mr. Kapper inspected the lettuce at the re- 
spondent’s dock and ordered a federal inspection on complainant’s 
behalf. The result of that inspection was as follows: 


Products Inspected: .............. Iceberg type Lettuce in cartons printed 
‘Nova, 2 Doz. Heads, Richard S. 
Brown, Inc., Salinas, Ca.’. Applicant 
states 225 cartons. 


Condition of Load: ............00 Stacked on pallets in receivers [sic] 
cooler. 
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see 


Clean, head leaves green color, and gen- 
erally fairly well trimmed. Average 
85% hard and firm and 15% fairly 
firm. Grade defects range from 1 to 4 
heads per cartons, average 12%, 
broken midribs and poorly trimmed (8 
to 10 wrapper leaves). 


Condition: Heads or portions of heads not affected 
by condition defects are fresh and 
crisp. Wrapper Leaves: Serious 
damage by decay average 3%. Head 
Leaves: Decay average 3%. 


Fails to grade U.S. No. 1 account grade 
defects. 


Subsequent to the inspection, the respondent rejected the lettuce 
based on the results of it, and the contract was renegotiated be- 
tween the parties. 

4. A short time after the contract was renegotiated, Mr. Kapper 
asked respondent to handle another 100 cartons of lettuce from the 
same shipment on consignment. Respondent agreed to do so. 

5. The broker sent complainant the following telegram: 


ACCORDING TO OUR CONVERSATION ON 10/18/82 AT 11:55 A.M., 
THE AUSTER COMPANY IS TO SELL THE 325 CARTONS OF NOVA 
LETTUCE, KEEPING AN ACCURATE ACCOUNT OF SALES WHEN 
THE LETTUCE HAS BEEN SOLD THE AUSTER COMPANY WILL 
SUBMIT THE ACCOUNT OF SALES LIST TO THE RS BROWN COMPA- 
NY, AND AN AGREEMENT ON PRICE WILL BE MADE BETWEEN 
SAID COMPANIES. 


The broker sent a copy of the telegram to the respondent. Neither 
party objected to anything in the telegram. 

6. On or about October 27, 1982, respondent submitted an ac- 
count of sales to complainant which reflected that it had sold all 
325 cases of lettuce for a total sales price of $1,589.50. The respond- 
ent reported expenses of $845.00 for freight, $39.00 for a “TERMI- 
NAL” charge and $175.50 for “OUT-CARTAGE”, and also claimed 
a commission of $238.42. Leaving a net of $291.58. A check in that 
amount was submitted by respondent, however complainant re- 
fused to accept it. 

7. A formal complaint was filed on February 11, 1983, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


The record indicates that, rather than as submitted by complain- 
ant, this was not one transaction involving 325 cartons of lettuce. 
Instead, it involved two transactions: the first involving a purchase 
and sale of 225 cartons, and the second a consignment transaction 
involving 100 cartons of lettuce. 

The respondent claims to have rejected the 225 cartons of lettuce 
which it had originally agreed to purchase, and subsequently to 
have had the contract renegotiated through the broker. Respond- 
ent’s rejections was premised upon its contention that the lettuce 
failed to meet contract specifications. However, the inspection cer- 
tificate makes it clear that the lettuce met the requirements of the 
contract. The inspection certificate indicates that the major prob- 
lem with the lettuce was grade defects. Since it was a no grade con- 
tract these grade defects could not serve as the basis for a proper 
rejection. Concomitantly, the inspection does not show sufficient 
condition defects to conclude that the lettuce failed to meet good 
delivery standards as defined the 7 CFR § 46.44(a). We, therefore, 
conclude that respondent wrongfully rejected the lettuce. Bud 
Antle v. Bohack Corp., 32 Agric. Dec. 1961 (1973). We hold there- 
fore, that respondent is obligated to complainant for the full con- 
tract price, or $1,167.89. Growers Exchange v. Charles P. Sweeney 
Co., 31 Agric. Dec. 1183 (1972). 

With regard to the remaining 100 cartons of lettuce, they were, 
as is indicated above, accepted only on consignment. There is no 
evidence that respondent’s account of sales, in which the net for 
the 325 cartons was $291.58, was inaccurate. The proportion of the 
account of sales attributable to the 100 cartons of lettuce which 
were consigned is 31%, or $90.39. 

On the basis of all of the evidence in the record, we find that re- 
spondent’s failure to pay complainant $1,258.28 ($1,167.89 plus 
$90.39) is a violation of section 2 of the Act for which reparation 
plus interest should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $1,258.28 with interest thereon at the rate of 13% per 
annum from November 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 23,117) 


Vat-Mex Fruit Company, Inc. v. GrUMARRA Bros. Fruit Co., INc. 
PACA Docket No. 2-6120. Decided November 17. 1983. 


Price allowance granted—Price received on consignment sale—Reparation award- 
ed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $74,603.74 involv- 
ing 38 truckloads of mixed fruits and vegetables, all being perish- 
able agricultural commodities, shipped in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon each of the parties. Also, a copy of the formal complaint was 
served upon respondent which filed an answer thereto denying li- 
ability to complainant. 

Although the amount claimed as damages herein exceeds 
$15,000.00, the parties waived oral hearing, and the shortened 
method of procedure provided in the Rules of Practice (7 CFR 
§ 47.20) was followed. Pursuant to such procedure, the verified 
pleading of the parties and the Department’s report of investiga- 
tions are considered a part of the evidence in the case. In addition, 
the parties were given the opportunity to file further evidence by 
way of verified statement. Complainant filed an opening statement, 
respondent an answering statement, and complainant also filed a 
statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Val-Mex Fruit Company, Inc., is a corporation 
whose mailing address is P.O. Box 1178, Hidalgo, Texas 78557. 

2. Respondent, Giumarra Bros. Fruit Co., Inc., is a corporation 
whose mailing address is 734 Market Court, Los Angeles, California 
90021. At all times material, respondent was licensed under the 
Act. 

3. During the period March 3, 1981, through July 24, 1981, com- 
plainant sold or consigned 37 shipments of mixed fruits and vegeta- 
bles to respondent for which it invoiced respondent, on an f.o.b. 
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basis, in the total amount of $348,533.69. These shipments were ac- 
cepted by respondent. Subsequent to respondent’s acceptance, com- 
plainant agreed to give it credits and allowance of $55,153.14. How- 
ever, respondent only paid complainant $286,185.85, rather than 
the $293,380.55 ($348,533.69 less $55,153.14) agreed upon. The de- 
tails of these transactions are as follows: 


DATE 1981 


8,490.50 
5,600.00 
16,393.00 
12,205.75 
4,450.00 


$348,533.69 | $55,153.14 | $62,347.84 
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4. On or about June 18, 1981, the parties entered into an agree- 
ment whereby the respondent would accept a load of Mexican 
mangos from complainant on consignment consisting of 136 
Mangos Kents 11’s, 548 Mangos Kents 12’s, and 187 Mangos Kents 
13’s. This load had previously been rejected by complainant’s origi- 
nal customers, Boys Markets, Los Angeles, California, on account 
of anthracnose spots. Anthracnose is caused by a fungus, and de- 
tracts from the appearance of the fruit. However, it is difficult to 
find ripe mangos free from obvious anthracnose symptoms on the 
market. (Market Disease of Citrus and Other Subtropical Fruits, 
Agriculture Handbook No. 398, Agriculture Research Service, May 
1971). 

Although, it made every effort to do otherwise, the only sale re- 
spondent was able to make from this lot was 268 flats sold on July 
27, 1981, for $1.00 per flat, or $268.00. The remaining 553 flats were 
dumped on July 12, 1981, and a dump certificate was issued by the 
Los Angeles Agriculture Commissioner’s office. 

5. The Market News Service reported the prices of Mexican 
mangos on the Los Angeles market, for June 18, 1981, as follows: 
Haden 9-16’s $6.50-$8.00; Tommy Atkins 12-16’s $7.00-$8.00; Kent 
9’s $6.50-$7.00; and Irvin 20-24’s $5.50-$7.00. However, some Mexi- 
can mangos were reported as selling at $5.00. 

6. An informal complaint was filed on September 28, 1981, which 
was within nine months of when the causes of action herein ac- 
crued. 


CONCLUSION 


This case involves 37 truckloads of mixed fruits and vegetables 
allegedly sold by complainant to respondent during the period 
March 3, 1981, through July 24, 1981, and a icad of mangos con- 
signed to respondent by complainant on or about June 18, 1981. 
These two matters will be discussed seriatim. 

The dispute as to the 37 truckloads of purchased perishables in- 
volves pricing. Complainant claims to have sold the produce at 
fixed prices; respondent claims that the prices were open with the 
final price to be determined after sale. The invoice issued by com- 
plainant all list firm prices, and although respondent claims that 
complainant told it the prices were merely listed for the conven- 
ience of its accounting staff, there is no proof of this. We are forced 
to conclude, therefore, that the prices on the invoices were the 
prices originally agreed to between the parties. Inasmuch as it ac- 
cepted the produce, respondent is obligated to complainant for the 
full contract price less allowance granted, payment made, and any 
damages which are shown to result from a breach of contract by 
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complainant. Respondent had the burden of proving it suffered 
damages, but since it submitted no probative evidence in this 
regard we conclude it failed to prove that it suffered any damages 
beyond the allowance granted by complainant. Parenthetically, it 
is noted that, while complainant tried to withdraw the allowance it 
granted to respondent when it filed its formal complaint, the evi- 
dence clearly reflects that it did grant respondent allowance of 
$55,153.14. We find, therefore, that respondent is obligated to com- 
plainant in the amount of $7,194.70 ($348,533.69 less $286,185.85 
paid and less $55,153.14 allowance granted) for these 37 transac- 
tions. 

We conclude, further, that respondent is obligated to complain- 
ant in the amount of $1,340 for the mangos consigned to it on June 
18, 1981. Our conclusion is based on the following facts: first, the 
mangos were rejected by complainant’s original customer because 
of anthracnose; second, we were not provided with an inspection 
certificate showing the condition of the mangos on June 18, 1981; 
third respondent claims to have made every attempt to sell the 
mangos but could not because of market conditions in Los Angeles 
during the requisite period of time, and this statement was not dis- 
puted in the record; fourth, 553 flats of mangos had to be dumped 
on July 12, 1981; fifth, $5.00 was the minimum price for mangos on 
June 18, 1981, in Los Angeles; and sixth, 268 flats of mangos were 
still saleable on July 27, 1981. On this basis, we conclude that re- 
spondent, had it made a valid attempt to do so, could have sold 
these 268 flats for a least $5.00 apiece on or about June 18, 1981, or 
$1,340.00. As to the remaining 553 flats, we cannot conclude based 
on the evidence in the record, that they were saleable on June 18, 
1981, and therefore cannot award complainant damages for them. 

On the basis of all of the evidence, we find that respondent is ob- 
ligated to complainant in the amount of $8,534.70 ($7,194.70 plus 
$1,340.00) and that its failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation plus interest 
should be awarded. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant $8,534.70, as reparation plus interest at the 
rate of 138% per annum from August 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 23,118) 


Wiitson MusnHroom Co. v. Propuce Associates, Inc. PACA Docket 
No. 2-6149. Decided November 17, 1983. 


Alleged poor quality and returned merchandise—Partial payment—Reparation 
awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,254.10 in con- 
nection with the sale of a quantity of mushrooms, watercress, and 
herbs in interstate commerce. 

A copy of the report of investigation prepared by the Department 


was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement. Respondent elected not to 
submit any additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Wilson Mushroom Co., is a corporation whose 
address is 75 Temple Road, Glen Mills, Pennsylvania. 

2. Respondent, Produce Associates, Inc., is a corporation whose 
address is 2-40 Bridge Avenue, Red Bank, New Jersey. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 

3. From January 5, 1982, through March 5, 1982, complainant, 
pursuant to oral contract, sold to respondent nine truckloads of 
mushrooms, watercress and herbs, for total of $3,254.10, delivered. 

4. The nine truckloads were shipped in interstate commerce from 
complainant to respondent and were accepted by respondent upon 
arrival. Respondent did not, at that time, indicate any dissatisfac- 
tion with the nine truckloads. 
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5. On May 14, 1982, respondent gave complainant a check for 
$677.40, which complainant accepted in partial payment of the 
amount in dispute. , 

6. An Order Requiring Payment of Undisputed Amount was 
issued on December 10, 1982, awarding $1,223.45 to complainant, 
with $2,030.65 left in dispute. 

7. To date, respondent has failed to pay complainant the differ- 
ence between the amount claimed in the complaint, less the 
amount paid by check and the amount awarded in the Order Re- 
quiring Payment of Undisputed Amount, or $1353.25. 

8. A formal complaint was filed on September 9, 1982, which was 
within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent does not deny receiving and accepting the nine 
truckloads, but alleges that certain merchandise was returned, low- 
ering the contract price to $3,222.85 from the $3,254.10 claimed by 
complainant. Respondent also contends that the mushrooms com- 
prising a large portion of the truckloads were of poor quality, and 


as a result, respondent’s buyer refused to pay for them. Respondent 
claims that it should receive credit from complainant of $1,222 be- 
cause of the poor quality of these mushrooms. Respondent also as- 
serts that it gave complainant a check for $677.40 on May 14, 1982. 
Therefore, respondent contends, it is liable to complainant for only 
$1,223.45. This amount was awarded complainant pursuant to an 
Order Requiring Payment of Undisputed Amount issued on Decem- 
ber 10, 1982. 

Respondent, having accepted the nine truckload, was liable for 
the contract price, less damages due to any breach of warranty of 
contract by complainant. Respondent bears the burden of proving 
the breach and damages by a preponderance of the evidence. Tony 
Misita & Sons Produce v. Twin City Product, 41 Agric. Dec. 195 
(1982). Respondent’s claim that the mushrooms were of poor qual- 
ity is totally without evidentiary support such as a federal inspec- 
tion or any other evidence attesting to the alleged poor quality. We 
must, therefore, conclude that respondent has failed to sustain its 
burden of proof and is liable for the contract price. 

The claim of respondent that the contract price was not the 
$3,254.10 asserted by complainant but $3,222.05, because of certain 
merchandise returned, is disputed by complainant, which denies 
that such alleged returns were ever made. Respondent has provid- 
ed no evidence that it made these returns. In addition, respondent 
has failed to identify the merchandise that allegedly was returned, 
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or explain why these goods were returned. Therefore, respondent’s 
claim that it made returns must be rejected. 

With respect to respondent’s claim that it made partial payment 
to complainant on May 14, 1982, by means of a check for $677.40, 
complainant admits receiving such a check but asserts that it was 
applied to an open invoice pertaining to a transaction not at issue 
in this case. However, complainant has not identified the invoice to 
which the $677.40 check allegedly was applied, and we must 
assume that this payment was accepted by complainant in connec- 
tion with the transaction in issue. 

Therefore, respondent is liable for the contract price of $3,254.10, 
less the $1,223.45 awarded pursuant to the Order Requiring Pay- 
ment of Undisputed Amount, and less the $677.40 we have found to 
have been paid, or $1,353.25. Respondent’s failure to pay this sum 
to complainant is a violation of section 2 of the Act, for which repa- 
ration should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant $1,353.25, with interest thereon at the rate of 13 


per cent per annum from March 1, 1982, until paid. 
Copies of this order shall be served upon the parties. 


(No. 23,119) 


REGENCY PACKING COMPANY v. NETWORK BROKERAGE, INc. PACA 
Docket No. 2-6188. Decided November 17, 1983. 


Respondent acted as purchaser, not broker—consignment contract not negotiat- 
ed—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $10,840.70, in con- 
nection with the shipment of two truckloads of tomatoes in inter- 
state commerce. 
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A timely complaint was served upon respondent but respondent 
defaulted in filing an answer thereto. Subsequently, and prior to 
the issuance of a default order, respondent filed a motion to reopen 
after default. This motion was served upon complainant, and after 
consideration of complainant’s objections, an order was issued on 
January 5, 1983, reopening this proceeding. Subsequently a copy of 
the report of investigation prepared by the Department was served 
upon each of the parties. 

The amount of damages claimed herein does not exceed 
$15,000.00, and accordingly the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties 
are considered a part of the evidence herein as is the Department’s 
report of investigation. In addition the parties were given the op- 
portunity to submit evidence in the form of verified statement. 
However, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Regency Packing Company, Inc., is a corporation 
whose address is 1230 Immokalee Road, Naples, Florida. 

2. Respondent, Network Brokerage, Inc., is a corporation whose 
address is 63 South Water Market, Chicago, Illinois. At the time of 
the transactions involved herein respondent was licensed under the 
Act. 

38. On or about April 8, 1982, complainant sold and shipped by 
truck to respondent its Lot No. 3766, consisting of 576 cartons of 
5X6 U.S. Combinations grade tomatoes at $8.00 per carton and 864 
cartons of size 6X6 U.S. Combinations grade tomatoes at $6.00 per 
carton, plus $.65 per carton for degreening and palletizing, and 
$22.50 for a temperature recorder, for a total price of $10,750.50, 
f.o.b. 

4. On or about April 9, 1982, complainant sold and shipped by 
truck to respondent its Lot No. 3767, consisting of 1,424 cartons of 
size 6X6 U.S. Combinations grade tomatoes at $6.00 per carton, 
plus $.65 per carton for degreening and palletizing, and $22.50 for a 
temperature recorder, for a total price of $9,492.10, f.o.b. 

5. Both lots of tomatoes were federally inspected at complain- 
ant’s place of business in Naples, Florida on April 4, 1982, and 
found to grade U.S. combination with at least 85% U.S. No. 1 qual- 
ity. 

6. The truckload of tomatoes containing Lot No. 3766 arrived at 
the place of business of respondent’s customer, J & S Potato Com- 
pany, in Chicago, Illinois, on or about April 11 or 12, 1982. On 
April 18, 1982, the tomatoes were federally inspect at 9:30 A.M. at 
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the place of business of J & S Potato Company with the following 
results in relevant part: 


WHERE INSPECTED: 9 S. Water Market 


Products Inspected: TOMATOES in cartons printed “Regency Brand, Re- 
gency Packing Co., Naples, Florida, Net Wt.. 25 lbs., Produce of U.S.A.” 
and stamped “Federal State Inspected, Florida, Insp. 629, House 362, Date 
44” or “Insp. 629, House 362, Date 4 E” and also stamped to denote size 
(5X6 & Lgr., and 6 X 6 noted) and grower (8, 9, and 17 noted). Applicant 
states 500 cartons Grower 9 lot; 231 cartons Grower 8 lot; and 133 cartons 
Grower 17 lot. 


Condition of Load: Each lot: Stacked on pallets in receiver’s warehouse. 
Condition of Pack: Each lot: Well filled; jumble packed. 

Temperature of Product: Each lot: In various locations 52° and 538F. 

Size: Each lot: Meets size as stamped. 


QUALITY: Each lot: Clean, well developed, fairly well to well shaped, and 
fairly smooth to smooth. Grade defects - Grower 8 lot Average 7%; Grower 
9 lot - Average 8%; Grower 17 lot - Ranges 12 to 18%, average 15%. Each 
lot - Grade defects being misshapen, scars, and catfaces. 


CONDITION: Grower 9 lot: Average approximately 25% turning pink, 


70% light red and red. Decay averages 4%. Grower 8 lot: Average approxi- 
mately 10% green and breakers, 50% turning and pink, 40% light red and 
red. Decay averages 2%. Grower 17 lot: Average approximately 5% green 
and breakers, 10% turning and pink, and 80% light red and red. Decay 
averages 3%. Damage by bruising. Grower 9 lot: Averages 2%; Grower 8 
lot: Averages 3%; Grower 17 lot: Ranges 4 to 6%, average 5%. Damage by 
sunscald; Grower 9 lot; Ranges 8 to 14%, average 11%; Grower 17 lot: 
Averages 1%. Damage by sunken discolored areas. Grower 9 lot: Average 
3%; Grower 8 lot; averages 3%; Each lot: Bruising is scattered throughout 
pack and decay is Gray Mold Rot and Sour Rot each mostly advanced, 
some in early stages. 


GRADE: Grower 8 lot: U.S. No. 1. Grower 17 lot: Fails to grade U.S. No. 1 
account of grade defects. Grower 9 lot: Meets quality requirements but 
fails to grade U.S. No. 1 only on account of condition. 


REMARKS: Applicant states lot number 7 6 6 applies to the above. 


7. The truckload of tomatoes containing complainant’s Lot No. 
3767 arrived at the place of business of respondent’s customer, J & 
S Potato Company, in Chicago, Illinois, on or about April 12, 1982, 
and was federally inspected at 12:15 p.m. on April 12, 1982, with 
the following results in relevant part: 


TRAILER LIC.: INDIANA 12142 
KIND: Mechanical Refrig. 
WHERE INSPECTED: 9 S. Water Market 
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Condition of Equipment: Temperature controls running. 


Products Inspected: TOMATOES in cartons printed “Regency Brand, Net 
Wt. 25 lbs., Regency Packing Company, Naples, Florida, Produce of 
U.S.A.”, and stamped “ Florida Federal State Inspected Inc. No. 62, House 
No. 362 4,” and also stamped “6 X 6”. Applicant states manifested as 1440 
cartons. 


Load: Through palletized load, 2 pallets wide, 2 and 3 rows lengthwise and 
crosswise, 9 and 10 layers, 8 cartons per layer per pallet. 


Condition of Pack: Well filled, jumble packed. 
Temperature of Product: Nearest rear doors; Top 53F. Bottom 54F. 
Size: Meets size as stamped. 


Quality: Clean, well developed, generally well formed and smooth. Grade 
defects average 9% consisting of catfaces and misshapen. 


Condition: Average approximately 5% turning and pink, 90% light red 
and red. Decay in most samples 2 to 16%, in many none, average 5% 
Watery Rot in advanced stages. Damage by bruising scattered throughout 
pack affecting light red and red stock in most samples 4 to 6% in many 
none, average 4%. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only on 
account of condition. 


Remarks: Inspection and certificate restricted to product and lading in all 
layers of 4 pallets made accessible by applicant. Applicant states above lot 
further identified by lot number N 2 7 4. 


8. Respondent has paid complainant $4,554.15 on the first load of 
tomatoes and $4,847.75 on the second load of tomatoes, leaving a 
total balance on the two loads of $10,840.70 still due. 

9. The formal complaint was filed on September 7. 1982, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant contends that the subject tomatoes were sold to re- 
spondent at the prices stated in the findings of fact, and submitted 
documentation in the form of invoices dated within three or four 
days after the date of shipment. These invoices were directed to re- 
spondent, and showed no other purchaser or consignee. In addition 
the report of investigation contains copies of the checks made out 
to complainant in partial payment of the two shipments of toma- 
toes. Both of these checks were drawn by respondent on its own ac- 
count. 

Respondent contends in its sworn answer that it acted as a 
broker in regard to the sale of the two truckloads of tomatoes, and 
that the tomatoes were actually sold by complainant to J & S 
Potato Company. Respondent also contends that after arrival of the 
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tomatoes, respondent, acting on behalf of J & S Potato Company, 
negotiated an agreement with complainant allowing the tomatoes 
to be sold on a consignment basis. Respondent stated in its answer 
that the negotiations resulting in a consignment were with Stan 
Scherer, a salesman for complainant, who is no longer with com- 
plainants’ firm. 

Neither party filed any evidence under the shortened procedure. 
Accordingly, we must rely upon the documentation filed with the 
complaint and answer, and as attachments to the Departments’ 
report of investigation, in order to determine the issues raised by 
the parties’ pleadings herein. Respondent attached to its answer 
copies of confirmations of sale relative to the two loads of tomatoes 
showing both loads as sold to J & S Potato Company for the ac- 
count of complainant, and also showing that both loads were con- 
signed and to be handled for the shippers’ account. Both confirma- 
tions also contained a note stating that the loads, or portions there- 
of, had failed to grade and both confirmations were dated 4/13/82 
at 2:30 p.m. Attached as exhibits to the formal complaint were con- 
firmation copies of mailgrams showing that on May 27, 1982, com- 
plainant informed respondent that the accounts relative to the two 
loads of tomatoes were past due. There is also a confirmation copy 


of the following mailgrams sent on May 28, 1982, by complainant 
to respondent: 


OUR FILE #3766 ON 1440 CARTONS OF TOMATOES SHIPPED 4-8-82 
ON TRAILER 9454 S. C. THESE TOMATOES SOLD TO NETWORK BRO- 
KERAGE NOT TO J AND S POTATO COMPANY AS YOUR MEMO- 
RANDUM INDICATES YOUR MEMORANDUM WAS NOT RECEIVED 
UNTIL TODAY WE ARE REJECTING IT AND RETURNING IT WE 
EXPECT PAYMENT IN FULL FROM NETWORK BROKERAGE COM- 
PANY 


There is also another similar telegram bearing the same date rel- 
ative to the other load of tomatoes. Respondent attached as an ex- 
hibit to its answer a copy of a bill of lading relative to the 1424 
cartons of tomatoes shipped on April 9, 1982. This bill of lading ap- 
pears to be dated January 12, 1982, and apparently the month por- 
tion of the date is either partly illegible or incorrect. At any rate 
the bill of lading shows that tomatoes as having been received on 
that date by the trucking company from Network Brokerage and 
consigned to J & S Potato. This would indicate that the tomatoes 
were originally shipped by complainant directly to respondent and 
not to J & S Potato Company. 

Taking all of the evidence as a whole, we find that the complain- 
ant has shown by a preponderance of the evidence that the toma- 
toes were sold and shipped to respondent, that respondent has 
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failed to show a sale to J & S Produce/Potato Company by com- 
plainant, and has also failed to show that a consignment contract 
was negotiated subsequent to arrival of the tomatoes. 

There remains the question of whether the Federal inspections 
taken at destination show a breach of the warranty of suitable 
shipping condition at the time the tomatoes arrived at destination. 
Complainant maintained in the formal complaint that the toma- 
toes were sold as U.S. Combination grade. Respondent stated in the 
answer that the tomatoes were sold as U.S. No. 1. However, in 
some of the documentation attached to the answer respondent com- 
plained that the load failed to grade 85% or better U.S. No. 1. We 
find that the contract called for the tomatoes to be U.S. Combina- 
tion grade. The inspections of the tomatoes taken at destination 
show that each load as a whole made good delivery for tomatoes 
sold as U.S. Combination grade. Consequently, we find no breach of 
contract on the part of complainant. 

Since respondent accepted both loads of tomatoes, has not proven 
a breach of contract on the part of complainant, and has not sub- 
stantiated its other defenses, respondent is liable to complainant 
for the full purchase price of the two loads of tomatoes, or 


$20,242.60, less the amounts already paid totaling $9,401.90, or a 
balance of $10,840.70. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $10,840.70, with interest thereon at 
the rate of 18% per annum from June 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 23,120) 


REGENCY PACKING ComPANY, INc. v. THE AUSTER COMPANY, INC. 
PACADocket No. 2-6055. Decided December 6, 1983. 


F.O.B. sale—Acceptance—Alleged breach of contract—Reparation awarded. 


Edward M. Silverstein, Presiding Officer. 
LeRoy W. Gudgeon, Northfield, Illinois, for complainant. 
Steven R. Radtke, Chicago, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $21,571.56 in con- 
nection with two shipments, in interstate commerce, involving to- 
matoes, a perishable agricultural commodity. 

A copy of the report of investigation was served on both parties. 


Respondent also was served with a copy of the formal complaint, 
and filed an answer thereto denying any liability to complainant. 

An oral hearing was held in Chicago, Illinois, on January 18, 
1983. Two witnesses appeared for complainant at the hearing, and 
one witness for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Regency Packing Company, Inc., is a corporation 
whose mailing address is 1230 Immokalee Road, Naples, Florida 
33940. 

2. Respondent, the Auster Company, Inc., is a corporation whose 
mailing address is 51 South Water Market, Chicago, Illinois 60608. 
At all material times, respondent was licensed under the Act. 

3. On or about January 8, 1982, in the course of interstate com- 
merce, complainant, by oral contract, sold one truckload of toma- 
toes to respondent, as follows: 648 cartons, 5x6 and larger, U‘S. 
Combination Grade @ $14.50 F.O.B.; 648 cartons, 6x6, U.S. Combi- 
nation Grade @ $13.50 F.O.B.; and 144 6x7, U.S. Combination 
Grade @ $10.00 F.O.B.; plus 65 cents per carton for degreening and 
palletizing, and $22.50 for a temperature recorder, for a total 
F.O.B. price of $20,542.50. The truckload of tomatoes was inspected 
on January 9, 1982, at the shipping point, and was graded as U.S. 
Combination. It was shipped from Florida to respondent in Chicago 
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on January 13, 1982, the tomatoes were federally inspected with 
the following results in pertinent part: 


Condition of Load: Stocked on pallets in applicant’s cooler 


eee eeeeeeee 


Temperature of Produce: Various locations 55° and 56°F. 


Quality: Clean well developed, smooth and gen- 
erally well formed. Grade defects av- 
erage 5% consisting of scars and mis- 
shapen. 


Condition: Average approximately 10% green and 
breakers, 50% turning and pink, 35% 
light red and red. Decay averages 3%. 
Damage by internal discoloration 
averages 3%. Damage by bruising av- 
erage 3%. Damage sunken discolored 
areas occurring over entire surface 
ranges 4 to 40%, average 15%, includ- 
ing 4% serious damage. 


Meets quality requirements but fails to 
grade U.S. No. 1 only account of con- 
dition. 


Applicant states identified by lot 
Number 5 8 7 4 0. 


4. On or about January 15, 1983, respondent sent complainant 
the following telegram: 


UNABLE TO REACH YOU BY PHONE USDA INSPECTION TOMATO 
ARRIVED-TODAY. TEMPERATURE 55/56 GRADE DEFECTS 5 PER- 
CENT INTERNAL DISCOLORATION 3 PERCENT. BRUISHING [SIC] 3 
PERCENT. DAMAGE BY SUNKEN DISCOLORED AREAS 4 TO 40 AV- 
ERAGE 15 PERCENT INCLUDING 4 PERCENT SERIOUS DECAY 13 
PERCENT FAILS ACCOUNT CONDITION WILL DISCUSS PRICE WITH 
YOU. 


5. On or about January 16, 1982, complainant sent respondent 
the following telegram: 


TO WHOM IT MAY CONCERN REGARDING REGENCY INVOICE 
NUMBER #579 TRUCK TAG BJ4380 FLORIDA SHIPPED ON 1-13-82. 
THIS LOAD OF TOMATOES WAS QUOTED TO JOE AUSTER AS A US 
COMBINATION AND WE EXPECT FULL PAYMENT UNLESS IT DOES 
NOT MEET THE REQUIREMENTS OF A US COMBINATION AS DIC- 
TATED BY THE PACA THANK YOU. 
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6. Respondent submitted a computerized account of sale for the 
1,440 cartons of tomatoes in lot number 58740 in which it reported 
selling the tomatoes for a total of $17,088.45, with expenses of 
$1,584 for freight, $172.80 as a “TERMINAL” charge, $475.20 for 
“OUT-CARTAGE”, and, also charged $2,554.56 as its commission, 
leaving a net on the shipment as $12,301.94. Subsequently, respond- 
ent paid complainant $12,405.60, the difference between that 
amount and the net reported due on its account of sales being a 
reduction of $103.66 in its claimed commission. The sales of the 
subject tomatoes took place starting on January 15, 1982, and 
ended, on or about, January 29, 1982. The reported prices received 
ranged from 75 cents per carton to $19.00 per carton. 

7. On or about January 18, 1982, in the course of interstate com- 
merce, complainant, by oral contract, sold one truckload of toma- 
toes to respondent as follows: 576 cartons 5x6 and larger, U.S. Com- 
bination Grade @ $15.00 F.O.B.; and 864 cartons 6x6, U.S. Combi- 
nation Grade @ $14.00 F.O.B.; plus 65 cents per carton degreening 
and palletizing, and $22.50 for a temperature recorder, for a total 
F.O.B. price of $21,694.50. The truckload of tomatoes was the sub- 
ject of a shipping point inspection on January 16, 1982, and was 
graded as U.S. Combination. It was shipped from Florida to re- 


spondent in Chicago, on January 21, 1982, and arrived on Monday, 
January 25, 1982. At 1:00 p.m., on January 25, 1982, the tomatoes 
were federally inspected with the following results in pertinent 
part: 


Condition of Load: Stacked on pallets in applicant’s ware- 
house. 


eseeee 888 


Temperature of Produce: In various cartons 56° to 53°F. 


Quality: Clean, well developed, generally well 
formed and fairly smooth to smooth. 
Grade defects average 6% generally 
scars and misshapen. 


Condition: Average approximately 5% green to 
breakers, 30% turning to pink, 60% 
light red to red. Decay average 4%. 
Damage by sunken discolored areas 
generally affecting entire fruit ranges 
from 4 to 70%, average 30% including 
from 2 to 22%, average 11% serious 
damage. 
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Meets quality requirements but fails to 
grade U.S. No. 1 only accounts of 
condition. 


Applicants states above lot further iden- 
tified by lot number 5 8 7 6 9. 


8. Respondent submitted a computerized account of sale for the 
1,440 cartons of tomatoes in lot number 58769 in which it reported 
selling the tomatoes for a total of $11,333.00, with expenses of 
$1,584.00 for freight, $172.80 as a “TERMINAL” charge, $475.20 for 
“OUT-CARTAGE”, and it, also, charged $1,658.88 as its commis- 
sion, leaving a net of $7,242.12. Subsequently, respondent paid com- 
plainant $8,259.84, the difference between the net reported in its 
account of sales and this amount being a $1,017.72 reduction in its 
claimed commission. The sales of the subject tomatoes took place 
starting on January 26, 1982, and ended on January 29, 1982. The 
reported prices received ranged from 90 cents per carton to $13.00 
per carton. 

9. The normal shipping time for produce shipped on trucks from 
Florida to Chicago is two days. 

10. The formal complaint was received on April 19, 1982, which 
was within nine months of when the causes of action herein ac- 
crued. 


CONCLUSIONS 


The first issue for discussion is whether the parties agreed to 
purchase a sale agreements whereby the term of sale was F.O.B., 
and the tomatoes were required to grade U.S. Combination. Both 
parties agree that the tomatoes in both subject shipments were to 
grade U.S. Combination, but respondent contends on brief that the 
terms of sale as follows: “* * * the price term was to be determined 
and adjusted based on the amount which Auster received on resale 
after considering its handling and resale costs and its commission”. 
However, this argument on brief is inconsistent with its admissions 
and allegations in its answer, and with the testimony it presented 
at the hearing. In its answer and at the hearing, respondent con- 
tended that, after delivery, the contracts were renegotiated and 
that the parties then agreed that respondent was to handle the two 
loads on consignment. The burden of proving the consignment 
agreement, and of showing, by a preponderance of the evidence, 
that it superseded and replaced the two subject sales contracts 
rests upon respondent. R. D. McGinnis Produce v. Pinder’s Produce 
Co., 28 Agric. Dec. 249 (1969). The only evidence offered in this 
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regard was the testimony of Mr. Joseph Auster who testified that 
he renegotiated the contract with complainant’s representative, 
Mr. David Scherer. However, inasmuch as this testimony was re- 
futed by Mr. Scherer, we hold that respondent has failed to satisfy 
its burden of proving that the F.O.B. contracts were superseded by 
a consignment agreement. Magic Valley v. National Produce et al., 
24 Agric. Dec. 1117 (1965). 

The second issue for discussion is whether the two shipments 
were accepted by respondent. Inasmuch as the two inspection cer- 
tificates indicate that the tomatoes were unloaded and stacked in 
either respondent’s cooler or in its warehouse, and because re- 
spondent sold some of the tomatoes received on January 15, 1983, 
on January 15 before it conveyed any notice of rejection to com- 
plainant, we conclude that it accepted the tomatoes. Theron Hooker 
Co. v. Ben Gatz Co., 30 Agric. Dec. 1109 (1971); Baltes Potato Co. v. 
I. Kallish & Sons, 18 Agric. Dec. 1301 (1959). Having accepted the 
tomatces respondent is obligated to complainant for the full con- 
tract prices less any payment made, and less any provable damages 
resulting from a breach of contract on the part of complainant. 

Respondent’s allegation that complainant breached its contract 
rests upon its contention that the tomatoes failed to meet the re- 


quired U.S. Combination grade. The United States Standards for 
Fresh Tomatoes (7 CFR § 51.1855 et. seg.) provide at 7 CFR 
§ 51.1856, that: 


U.S. Combination’ consists of a combination of U.S. No. 1 
and U.S. No. 2 tomatoes: Provided, That at least 60 per- 
cent, by count, meet the requirements of U.S. No. 1 grade. 


The Standards, 7 CFR § 51.1861(b\(2), provide fourth following toler- 
ances: 


(2) For defects en route or at destination. Fifteen percent 
for tomatoes in any lot which fail to meet the requirement 
of the U.S. No. 2 grade: Provided, That included in this 
amount not more than the following percentages shall be 
allowed for defects listed: 


(i) Five percent for tomatoes which are soft or affected by 
decay; 


(ii) Ten percent for tomatoes which are seriously damaged 
by shoulders bruises or by discolored or sunken scars on 
any parts of the tomatoes; and, 


(iii) Ten percent for tomatoes which are otherwise defective; 
And provided further, That not more than 5 percent shall 
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be allowed for tomatoes which are very seriously damaged 
by any cause, exclusive of soft or decayed tomatoes. 


We conclude on the basis of the inspection certificates that both 
shipments met the required grade. As to the shipment inspection 
on January 15, 1982, it is clear on the face of the inspection certifi- 
cate that the shipment made the required grade. As to the ship- 
ment inspected on January 25, 1982, the inspection certificate indi- 
cates that it failed to meet the required grade at the time of the 
inspection since its 11% serious damage exceeds the 10% tolerance 
allowance. However, this shipment was in transit for four days 
while the usual transportation time was two days. Even though the 
two day period ended on a weekend, there is no showing as to why 
the truck took four days to make the two day trip. If the load of 
tomatoes had been inspected on January 23, 1982, we conclude that 
it would have met the required grade. Freshpict v. M. J. Navillo, 32 
Agric. Dec. 1600 (1973). Even had we not so concluded, since there 
was abnormal transportation, no warranty of suitable shipping con- 
dition would be applicabie, Spada Dist’g Co. v. Frank Kenworthy 
Co., 17 Agric. Dec. 347 (1958), and respondent would not have had 
the right to reject it. Respondent has, thus, failed to prove any 
breach of contract on complainant’s part. 

On the basis of all of the evidence, we conclude that respondent 
is obligated to complainant for the full contract prices of the two 
shipments, $42,237.00, less its payments of $12,405.60 and $8,259.84, 
or $21,571.56. We further conclude that respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for 
which reparation plus interest should be awarded. 

Complainant has also claimed fees and expenses of $2,006.71 in 
connection with the oral hearing. Respondent has not objected to 
this claim, and we find it to be reasonable. Therefore, complainant 
is also entitled to an award of $2,006.71 for fees and expenses. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay 

Within thirty days from the date of this order, respondent shall 
pay to complainant $2,006.71, as additional reparation, with inter- 
est thereon at the rate of 13 percent per annum from the date of 
this order, until paid. 

Copies of this order shall be served on the parties. 
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(No. 23,121) 


Hatr Moon Fruit & Propuce Co. v. DAN GARCIA BROKERAGE, INC. 
PACA Docket No. 2-6073. Decided December 6, 1983. 


Suitable shipping condition—Transportation services—Complaint dismissed. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Juciicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation, in the amount of $2,640, in connection with the ship- 
ment of honey dew melons in foreign commerce. Copies of the 
report of investigation made by the Department were served upon 
the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto denying liability to com- 
plainant. 

The amount involved herein does not exceed $15,000, and, there- 
fore, the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a 
part of the evidence in the case as is the Department’s report of 
investigation. The parties were given the opportunity to file addi- 
tional evidence in the form of verified statements. Complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Half Moon Fruit & Produce Company, is a corpo- 
ration whose address is P.O. Box 1388, Woodland, California 95695. 

2. Respondent, Dan Garcia Brokerage, Inc., is a corporation 
whose address is P.O. Box 1567, Salinas, California 93901. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about September 18, 1981, complainant sold 1320 cartons 
of honey dew melons to respondent. On or about September 18, 
1981, complainant loaded hot from the field and shipped by truck 
from California to respondent’s customer, F.G. Lister & Company, 
Ltd., in Toronto, Canada the 1320 cartons of honey dew melons at 
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$3.25 per carton, f.o.b., for a total contract price of $4,290. There 
was no contractual requirement that the melons be precooled. The 
melons arrived in Toronto on or about September 22, 1981. In addi- 
tion, two pallets of pomegranates were shipped on the same truck 
by respondent to Canada. 

4. On arrival in Toronto the melons were subjected to a Canadi- 
an inspection at 9:50 a.m. on September 22, 1981. The inspection 
certificate stated in pertinent part: 


WHERE INSPECTED __in van and applicant’s whse. 
PRODUCT OR DECLARED VARIETY  Honeydews 
NO. AND KIND OF PKGS. 1,320 cartonsTEMPERATURE ! 
PRODUCT (TOP) PRODUCT (BOTTOM) OUTSIDE 
(39° fahrenheit) (39° fahrenheit) (48° fahrenheit) 
CONDITION OF VEHICLE, LOAD, PKGS. AND PACK — 


Mechanical unit operating. Produce palletized and strapped in units of 66. 
Clean containers in good order. 


CONDITION 


Decay all of which affecting the stem scar averages 3%, range nil to 17%. 
Soft specimens generally showing watery discoloration of the flesh aver- 
ages 6%, range nil to 17%. Light brown discoloration exceeding 20% of the 
surface area averages 9%, range nil to 33%. In addition many specimens 
in most cartons show watery seed cavity with no discoloration noted. 


CERTIFICATION 
Inspection requested for and certificate restricted to condition only. 


5. A Stire’s temperature recorder on the truck showed air tem- 
peratures starting at 85° when the pomegranates were loaded, 
going down to 38°, up to 62° where it remained for two days, down 
to 47-50° and down further to 42-45° where the temperature re- 
mained for the remainder of the trip. When calibrated the recorder 
was shown to record temperatures three degrees higher than was 
actually the case. 

6. The pomegranates arrived in Canada in good condition, and 
were accepted. 

7. Respondent’s customer rejected the honey dew melons, and 
handled them for respondent’s account, providing an account of 
sales, and remitting to respondent the sum of $1,646.93. Respond- 
ent remitted $1,650.00 to complainant. 

8. An informal complaint was filed on November 24, 1981, which 
was within nine months of the date the cause of action arose. 


1 The fahrenheit temperatures do not appear on the inspection certificate 
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CONCLUSIONS 


The controversy between the parties arises as a result of their 
differing interpretation of the meaning of facts which essentially 
are not in dispute. The evidence of record shows that the melons 
involved in the transaction entered between complainant and re- 
spondent on September 18, 1981, were sold free on board, and 
loaded without cooling onto a truck which already contained two 
pallets of pomegranates. At the time of loading, the temperature of 
the storage portion of the truck was approximately 40 degrees fahr- 
enheit. It abruptly rose to about 62 degrees, where it remained for 
about two days, after which time the temperature decreased to and 
remained at about 50 degrees for about a day, after which time it 
fell to around 42 to 45 degrees for about day and a half. 2 On arriv- 
al at F.G. Lister & Company, Ltd., the melons were inspected by 
respondent’s customer, rejected because of condition defects, and 
handled for the account respondent. 

Complainant does not appear to contest that F.G. Lister & Com- 
pany properly rejected the melons. Furthermore, the Canadian in- 
spection shows that it was appropriate for the receivers to do so. 
Decay to and softness with watery discoloration of the flesh of a 
melon are serious damage, (see pages 2-3 “United States Standards 
for Grades of Honey Dew and Honey Ball Type Melons,” April 1, 
1967, U.S. Department of Agriculture, Consumer and Marketing 
Service, Washington, D.C.), and 9 percent serious damage exceeds 
that which is acceptable for good delivery under a no grade con- 
tract. The three percent decay and six percent watery discoloration 
total nine percent serious damage. Therefore, the rejection of the 
melons, and subsequent handling for the account of respondent 
were appropriate actions. The question which remains is whether 
the party responsible for such breach was complainant or respond- 
ent. On the basis of this record we find that complainant is respon- 
sible for a breach of the suitable shipping condition warranty. 

Complainant maintains that the original “high” temperatures in 
the truck, and the subsequent variations during the transit to To- 
ronto were the cause of the problems found with the melons at des- 
tination, and since this is an f.o.b. transaction, respondent must 
bear responsibility because it assumed ownership of the goods 
when they were loaded on the truck. However, Agriculture Hand- 
book Number 66, “The Commercial Storage of Fruits, Vegetables, 
and Florist and Nursery Stocks”, Agricultural Research Service, 
United States. Department of Agriculture, shows strongly that 


2 All temperature readings are from the Stire’s recorder. Due to calibration fac- 
tors, actual temperatures appear to have been about three degrees lower. 
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such temperatures were not a factor. It states in pertinent part at 
page 45: 


Honey Dew, Casaba, Crenshaw, and Persian Melons 


These melons are subject to chilling injury. They are 
best stored at 45° to 50°F. . .. Honey Dews are less perish- 
able than most other melons. Storage as high as 65° has 
been recommended for them (191). 


Based on the above technical information, we must conclude that 
the temperature in the truck was never too high. Neither is there 
any showing that the variation in temperatures over a four day 
period was sufficiently serious to cause the condition defects. 
Therefore, we conclude that transportation was normal. 

Respondent’s customer remitted to respondent $1,646.93, and re- 
spondent remitted to complainant $1,650.00. There is no allegation 
that there was an incorrect account of sales. Therefore, we con- 
clude that complainant has been paid in full. 


ORDER 


The complaint is dismissed. 
Copies of this Order shall be served upon the parties. 


(No. 23,122) 


F. Davip MEssIcK v. MALVIN Forp Propuce. PACA Docket No. 2- 
6224. Decided December 6, 1983. 


Consignment—Adjustments—Reconsignments—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $6,588.06 in con- 
nection with the sale by respondent, on behalf of complainant, of 
118 truckloads of watermelons in interstate commerce. 
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A copy of the report of an investigation prepared by the Depart- 
ment was served upon each of parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 

The amount claimed as damages does not exceed $15,000.00, and 
accordingly the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant 
to such procedure, the parties were given the opportunity to file 
further evidence in the form of sworn statements. Complainant 
filed an opening statement. Respondent did not file an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, F. David Messick, is an individual whose address 
is 185 Price Street, Naples, Florida. 

2. Respondent, is an individual, Malvin G. Ford, doing business 
as Malvin Ford Produce, whose address is P.O. Box 1318, LaBelle, 
Florida. At the time of the transactions involved herein respondent 
was licensed under the Act. 

3. During the months of May and June, 1981, complainant con- 
signed to respondent to be sold for complainant’s account, 113 
truckloads of watermelons. It was agreed between the parties that 
respondent would receive a commission of $.01 per pound. 

4, Respondent sold the watermelons on complainant’s behalf and 
rendered a final accounting to complainant on September 16, 1981. 

5. A personal investigation was made of respondent’s records by 
a representative from this Department during the period Novem- 
ber 8, through November 17, 1982, and it was determined that re- 
spondent had overpaid complainant in the amount of$299.51 due to 
failure to take its full selling charge on some shipments and due to 
an error involving the computation of a freight bill. It was also de- 
termined that respondent used the services of the other commis- 
sion merchants relative to some of the truckloads of watermelons, 
incurring commission charges in the amount of $2,739.98. In addi- 
tion the investigator found that respondent had granted adjust- 
ments on some of the Shipments in the total amount of $4,147.59, 
and that for such shipments there was no evidence in respondent’s 
records in the form of inspection certificates substantiating that 
such adjustments were warranted. After deducting the overpay- 
ment the investigator determined that complainant was due 
$6,588.06 from respondent. 

6. The informal complaint was filed on May 138, 1982, which was 
within nine months after the causes of action herein accrued. 
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CONCLUSIONS 


The only allegations in respondent’s answer which could be 
viewed as a defence to complainant’s action are respondent’s con- 
tentions in regard to the adjustments which it allowed for allegedly 
bad melons. Respondent states that due to excessive rainfall during 
the last two weeks of harvest there was damage to the quality of 
the melons, and adjustments were required in order to sell some of 
the loads. Complainant rebutted this contention by submitting affi- 
davits from two of its field men who had worked during the melon 
harvest, and who stated that there was no excessive rainfall during 
that time. However, even if complainant had not submitted these 
statements we would be forced to find that respondent had failed to 
substantiate the necessity for the adjustments since respondent at 
no time submitted inspections showing poor condition of the 
melons on arrival at their respective destinations. See Mutual Veg- 
etable Sales v. Select Distributors. 38#A Agric. Dec. 1359 (1979). 
The reconsignment of some of the melons by respondent, resulting 
in a double commission is not allowable in the absence of a specific 
agreement between the parties authorizing such reconsignment. 
Respondent has not shown that there was any such specific agree- 
ment. 

We conclude on the basis of all of the evidence of record that 
there remains due and owing to complainant from respondent the 
sum of $6,588.06. Respondent’s failure to pay this amount to com- 
plainant is a violation of section 2 of the Act, for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,588.06, with interest thereon 
at the rate of 13 percent per annum from September 1, 1981, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 23,123) 


Tue GARIN ComPANy, v. V. F. Lanasa, Inc. PACA Docket No. 2- 
6307. Decided December 6, 1983. 


Acceptance—Breach of contract—Damages. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, California, for complainant. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $8,634.30 in con- 
nection with a transaction, in interstate commerce, involving let- 
tuce, a perishable agricultural commodity. 

A copy of the report of investigation was served upon both par- 
ties. Respondent also was served with a copy of the complaint, and 
filed an answer thereto denying any liability to complainant. In ad- 
dition, respondent counterclaimed for alleged unstated damages. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Pursuant to this 
procedure, the verified pleadings of the parties are considered as 
part of the evidence of the case, as is the Department’s report of 


investigation. In addition, the parties were given the opportunity to 
file further evidence by way of sworn statements. Complainant 
filed verified opening statement. It also filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
mailing address is P.O. Drawer 81731, Salinas, California 93912. 

2. Respondent, V.F. Lanasa, Inc., is a corporation whose mailing 
address is 317 Hull Street, Richmond, Virginia 23224. At all mate- 
rial times, respondent was licensed under the Act. 

3. On or about November 13, 1982, in the course of interstate 
commerce, complainant sold, by oral contract, 926 cartons of ice- 
berg lettuce, a perishable commodity, at an f.o.b. price of $8.50 per 
carton plus cooling, brokerage, and recoding thermometer, for a 
total f.o.b. price of $8,634.30. The terms of sale were agreed to be as 
follow: “ALL SALES F.O.B. NO GRADE CONTRACT GOOD DE- 
LIVERY STANDARDS APPLY EXCLUDING BRUISING AND/ 
OR DISCOLORATION FOLLOWING BRUISING.” 

4. The 926 cartons of lettuce were shipped on November 13, 1982, 
from Garintee, California, to respondent’s customer, the United 
States Naval Support Center in Williamsburg, Virginia. Upon ar- 
rival, on November 16, 1982, the lettuce was federally inspected 
with the following results, in pertinent part: 
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Temperature of Product: Range 38 to 41 deg. F. 


Condition: Most cartons show most heads being 
glossy and translucent, some of which 
are water soaked, following freezing 
scattered throughout pack and load. 


Inspection and certificate restricted to 
approximately 300 cartons nearest 
rear doors. 


As a consequence of the inspection, the Naval Support Center re- 
jected the lettuce. The truckload of lettuce was moved to respond- 
ent’s business location in Richmond, Virginia, where, on November 
17, 1982, it was the subject of another federal inspection. The re- 
sults of that inspection, in pertinent part, were as follows: 


Temperature At rear: 40°F bottom; 38°F top. Approx. half length 
of Product: trailer: 42°F top; 45°F bottom. 


Condition: Heads or portion of heads not affected by condition 
defects are fresh and crisp. Head leaves: In most 
cartons from 2 to 6 heads, many none, average 10% 
damage by Watersoaked, translucent, discolored 
leaves, following freezing injury, mostly next to 
tops, sides or ends of cartons occurring irregular 
through stacks and load. From 20 to 4 heads per 
carton average 10% damage by discoloration follow- 
ing bruising. Average 3% Bacterial Soft Rot in 
early stages. 


Both the November 16 and the November 17, 1982, inspections 
reflected that the temperature control unit on the truck was in op- 
eration. The temperature recorder reflects that the temperature on 
the truck was maintained between 40°-45°F during the time the 
truck was in transit. 

5. On or about January 14, 1983, respondent submitted an ac- 
count of sales to complainant as follows: 


60 Inv. #34285 4.30 
72 Inv. #34368 2.75 
50 Inv. #34131 thru 34177 —:12.65 


44 Lost Inspection & Repacking 


LESS: 
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926 @.50 Handling, Hauling & Repack- 


10% Commission 
2 Inspections 


Cost of Lettuce 
Freight on Lettuce 


Loss on Lettuce 


6. The formal complaint was filed on April 8, 1983, which was 
within nine months of when the cause of action herein accrued. 


CONCLUSION 


Respondent claims that it did not accept the truckload of lettuce, 
however, it does not claim, nor has it shown, that it made a prompt 
and unmistakable rejection of the load to complainant. In addition, 
it appears that respondent, by moving the lettuce from Williams- 
burg to Richmond and unloading it, asserted dominion over the 
load inconsistent with a rejection of it. We conclude therefore, that 
respondent accepted the lettuce. Irving Goldberg & Sons v. Chas. P. 
Sweeney Co., 18 Agric. Dec. 719 (1959). Having accepted the lettuce, 
respondent is liable to complainant for the full purchase price less 
any damages caused by a breach of contract by complainant. R. 
Huston v. S. Waldron, 32 Agric. Dec. 1592 (1973). 

Complainant alleges that it did not breach the parties’ contract 
because the lettuce met the contract’s specifications, and, in any 
event, any damage which occurred was caused by transit problems. 

The two inspections established that the lettuce was frozen at 
some time prior to being inspected. Since the temperature recorder 
indicates that the truck’s temperature was sufficiently high 
throughout the trip so as to preclude the lettuce from freezing in 
transit, and the description of the freezing as stated on the inspec- 
tion certificates indicates that the damage took place in the cartons 
but not while they were loaded on the truck, we conclude that the 
freezing took place prior to the loading of the lettuce on the truck. 

We, also, conclude that the lettuce failed to meet the specifica- 
tions of the contract. The parties agreed that this was a no grade 
contract, but that good delivery standards did apply. The Depart- 
ment’s regulations, 7 CFR § 46.44(2), define good delivery standards 
in such circumstances as follows: 
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If the contract does not specify a U.S. grade or percentage 
of condition defects, the lettuce at destination may contain 
a maximum of 15 percent, by count, of the heads in any lot 
which are damaged by condition defects, including therein 
not more than 9 percent serious damage of which not more 
than 5 percent may be decay affecting any portion of the 
head exclusive of wrapper leaves. Sales made on a percent- 
age of U.S. grade, without specifying the percentage of 
condition defects separately from the permanent defects, 
fall under this provision, and the lettuce may not contain 
more than a total of 15 percent condition defects, at desti- 
nation. 


However, if the condition defects are specified, provision 
No. 3 will apply. [Emphasis supplied]. 


The results of the two federal inspections establish that the let- 
tuce suffered from more than 9% serious damage as that term is 
defined by the Department in the United States Standards for 
Grades of Lettuce, 7 CFR § 51.2531. Since the lettuce failed to satis- 
fy the Department’s good delivery standards, and the damage oc- 
curred prior to the time the lettuce was loaded on board the truck, 
we conclude the complainant breached the contract between the 
parties. 

The measure of damages for breach of warranty in regard to ac- 
cepted goods is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 
have had if they had been as warranted. Freshpict Foods v. Charles 
P. Sweeney Co., 30 Agric. Dec. 403 (1971); UCC 2-714. With respect 
to the value of the lettuce if as warranted, there being no other evi- 
dence available, we will accept the f.o.b. contract price of $8,634.30, 
plus freight of $2,400.00, or $11,034.30. As to the value of the goods 
delivered, we will accept the net reported on respondent’s account 
of sales, or $4,098.50, less respondent’s cost of hauling and repack- 
ing of $463.00, or $3,635.50. From this, it is concluded that respond- 
ent suffered damages of $7,398.80 ($11,034.30 less $3,635.50). We 
further conclude that respondent is obligated to complaint in the 
amount of $1,235.50, or the contract price of $8,634.30 less respond- 
ent’s proven damages of $7,398.80. Respondent’s failure to pay com- 
plainant the $1,235.50 is a violation of section 2 of the Act for 
which reparation plus interest should be awarded. 

Respondent filed a counterclaim for alleged damages. In comput- 
ing its damages, respondent included the cost of the lettuce. How- 
ever, it never paid for the lettuce, and this cost therefore cannot be 
used to compute damages. It also included a claim for a 10% com- 
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mission and the cost of two federal inspections. However, these ex- 
penses are not allowable. Pan American Fruit Co. v. Bova & Co., 17 
Agric. Dec. 774 (1958); Hilvet v. California Produce, 24 Agric. Dec. 
1001 (1965). When these costs are deducted from its claimed 
damage, the result is, as noted above, that respondent owes com- 
plainant $1,235.50 for this transaction. Consequently, the counter- 
claim is dismissed. 
ORDER 


Within 30 days of the date of this order, respondent shall pay 
complainant $1,235.50 with interest thereon at the rate of 18% per 
annum from January 1, 1983, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 23,124) 


Rep CoacH Foop CorporaTION v. C. H. Roprnson Company. PACA 
Docket No. 2-6111. Decided December 7, 1983. 


Broker—Burden of proof on complainant—Acceptance—Complaint dismissed. 


Where respondent’s only duty was to procure trucking and dispose of lettuce for the 
benefit of the buyer, who was not a party to this action, the complaint was dis- 
missed. 

Dennis Becker, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 

Owen Gleason, Eden Prairie, Minnesota, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,579.00 in con- 
nection with the sale of a partial truckload of lettuce in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to the complainant. Since the amount claimed as 
damages does not exceed $15,000.00 the shortened method of proce- 
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dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Under this procedure the verified pleadings of the 
parties are a part of the evidence in the case, as is the Depart- 
ment’s Report of Investigation. In addition, the parties were given 
the opportunity to file evidence in the form of verified statements. 
Complainant filed an opening statement and a brief. Respondent 
filed an answering statement in the form of verified statements, 
and a brief. 


FINDINGS OF FACT 


1. Complainant, Red Coach Foods Corporation, is a corporation 
with a business address of P.O. Box 80599, Salinas, California. 

2. Respondent, C. H. Robinson Company, is a corporation with a 
post office address of State Farmers Market, Administration Build- 
ing, Suite 111, Forest Park, Georgia. At the time of the transaction 
involved herein respondent was licensed under the Act. 

3. On or about September 12, 1981, complainant sold to M.D.M. 
Foods, Atlanta, Georgia, 360 cartons of lettuce at $6.50 per carton 
plus $.65 per carton for cooling for a total contract price of 
$2,579.00, f.0.b. The produce was shipped on or about September 12, 
1981, from a loading point in California to respondent in Atlanta, 
Georgia, arriving on or about September 18, 1981, at which time 
the lettuce was unloaded from the truck and placed in M.D.M. 
Foods’ storage facilities. The produce was subjected to a federal in- 
spection on September 18, 1981, which inspection showed that the 
lettuce was not U.S. No. 1. 

4. M.D.M. Foods notified respondent that the lettuce was not 
U.S. No. 1, and demanded that respondent dispose of the lettuce in 
some other manner. Respondent arranged to have the lettuce han- 
dled for the “account of whom it may concern” by Roberson 
Produce, Forest Park, Georgia. Roberson Produce did so, but there 
is no account of sales to reflect the net returns derived from such 
handling. 

5. Respondent’s Exempt Transportation Services Division ar- 
ranged for truck transport of the lettuce from California to Geor- 
gia. When Roberson Produce tendered a check for $960.00 to re- 
spondent to cover the asserted net returns, respondent kept the 
check, and applied it towards the transportation cost for the let- 
tuce, which it claimed was $2,080.00. 

6. An informal complaint was filed on April 6, 1982, which was 
within nine months of the time the cause of action herein arose. 
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DISCUSSION 


Complainant has averred that respondent acted as a broker with 
respect to the sale of 360 cartons of lettuce to a third party, M.D.M. 
Foods of Atlanta, Georgia, such lettuce being sold for $6.50 per 
carton plus $.65 for cooling for a total contract price of $2 ,579.00, 
f.o.b. Respondent denies that it acted as a broker with respect to 
the purchase and sale of the lettuce, and we concur with this 
denial. If there had been an arrangement in which respondent 
acted as a broker, there should have been a broker’s Memorandum 
of Sale provided by respondent to each of the parties to the trans- 
action. This record is devoid of such memorandum of sale. In addi- 
tion, respondent specifically denied that it acted as a broker. 
Therefore, as the moving party complainant had the burden of 
proof to show that it did so, which burden it failed to sustain. New 
York Produce Trade Association, Inc. v. Sidney Sandler, Inc., 32, 
Agric. Dec. 702 (1973). Respondent, however, played a role with re- 
spect to the transaction involved herein. Therefore, it is necessary 
to ascertain whether as a result of its provision of a truck for the 
transport of this partial truckload of lettuce respondent, and by its 
action in arranging for disposal of the produce, it became liable to 
complainant for the contract price of the lettuce, or any portion of 
such price. Based on this record it is our conclusion that respond- 
ent is not liable. 

Complainant sold the lettuce to M.S.M. Foods, f.o.b. When the 
lettuce arrived in Atlanta on or about September 18, 1981, M.D.M. 
Foods had it unloaded from the truck and placed in its cooler, 
where in visual inspection it determined that it appeared to be of 
inferior quality. It immediately secured a federal inspection which 
verified that the lettuce did not grade U.S. No. 1 on account of con- 
dition defects. By having the lettuce unloaded and placed in its 
cooler M.D.M. Foods accepted the produce. Theron Hooker Compa- 
ny, a/t/a/ Westgate Marketing Co. v. Ben Gatz Co., 30 Agric. Dec. 
1109, 1112 (1971). Therefore, it became the lawful owner of the let- 
tuce, and any activity by respondent thereafter with respect to the 
lettuce necessarily involved understandings between it and M.D.M. 
Foods. 

After the inspection of the lettuce MDM Foods contacted re- 
spondent, and notified it that the lettuce was not U.S. No. 1. It re- 
quested that respondent get the lettuce out of its place of business. 
Respondent agreed to do so, and had it placed with another 
produce house, Roberson Produce. It was to be handled for the “ac- 
count of to whom it may concern.” No accounting was provided by 
Roberson Produce, so it is not possible to know what price was 
fetched for the lettuce. However, respondent acknowledges that it 
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received $960.0 from Roberson Produce which it applied to the 
transportation cost because it had arranged for the trucking. As is 
suggested by respondent, this tribunal lacks jurisdiction to resolve 
disputes involving trucking costs. Reid and Joyce Packing Company 
v. G.W. Touchstone, 15 Agric. Dec. 884 (1956). 

In view of the above, we have no choice but to conclude that com- 
plainant sued the wrong party. If it believed that it was entitled to 
compensation for the partial truckload of lettuce with which we 
are here concerned, it secessarily had to sue M.D.M. Foods rather 
than respondent. Respondent’s only involvement with this truck- 
load of lettuce was to procure trucking and to dispose of the lettuce 
for the benefit of M.D.M. Foods. 


ORDER 


The complaint herein is dismissed. 
Copies shall be served upon the parties. 


(No. 23,125) 


HicH AND Micuty Farms, Inc. v. A&J Propuce Corp. PACA 
Docket No. 2-6167. Decided December 7, 1983. 


Dispute as to purchase price—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $6,400.00 in con- 
nection with the sale and shipment to respondent of one truckload 
of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00. Accordingly the shortened method of procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR 47.20) is applica- 
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ble. Under this procedure the verified pleadings of the parties are 
considered as part of the evidence herein as is the Department’s 
report of investigation. In addition complainant filed an opening 
statement and respondent filed an answering statement. Complain- 
ant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, High and Mighty Farms, Inc., is a corporation 
whose address is P.O. Drawer A.O., Blythe, California. 

2. Respondent, A & J Produce Corp., is a corporation whose ad- 
dress is 142-144 New York City Terminal Market, Bronx, New 
York. At the time of the transaction involved herein respondent 
was licensed under the Act. 

3. On or about March 29, 1982, complainant sold to respondent 
800 cartons of lettuce at the market price for that day, plus $.65 
per carton cooling, $.15 per carton brokerage, and $22.50 for a 
Stires temperature recorder. It was agreed that the contract would 
be an f.o.b. no grade contract with good delivery standards apply- 
ing, excluding bruising and/or discoloration following bruising. 

4. The contract was negotiated by a broker, Advance Brokerage, 
of Scottsdale, Arizona. 

5. On or about March 29, 1982, complainant shipped the lettuce 
from Blythe, California, to respondent in Bronx, New York. 

6. After arrival of the lettuce at the contract destination a pre- 
liminary restricted report was issued by the U.S. Department of 
Agriculture, Food Safety and Quality Service, which read in rele- 
vant part as follows: 


DATE: April 5, 1982 
HOUR: 8:45 a.m. 
LOCATION: App. Store 
APPLICANT: A & J Produce Corp. 
OFF NUMBER: A-6 78381 CA 
COMMODITY: Lettuce IB Type 
CONTAINER: Cartons 
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“HIGH AND MIGHTY BRAND 
2 DOZ.” GENERALLY FRESH 
& CRISP. WRAPPER 
LEAVES: NO DECAY. HEAD 
LEAVES: 2 TO 4 HEADS PER 
CARTON, AVERAGE 13% 
DAMAGE BY _ BRUISING, 
SCATTERED THROUGH OUR 
PACK. 2 TO 4 DECAYED 
HEADS IN MOST CARTONS, 
NONE IN MANY, AVERAGE 
9% DECAY. 


TEMPERATURES: 39 to 41°F. 


7. Respondent has paid complainant $6,262.50 for the lettuce 
leaving a balance due on the contract price of $6,400.00. 

8. The Market News Service Reports for the Palo Verde Valley 
for March 29, 1982, lists “Iceberg type lettuce, ctns 24s” at “$12/ 
$15 , few low as $10.” 

9. The formal complaint was filed on September 30, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s defense to complainant’s claim for reparation con- 
sists of the allegation that it purchased the 860 cartons of lettuce 
through the broker, Advanced Brokerage, on March 23, 1982, for 
$7.00 per carton, f.o.b., plus cooling and brokerage, or a total in- 
voice price of $6,262.50, which it has already paid complainant. Re- 
spondent states that the shipment date for the lettuce was to be on 
March 24, 1982, but that it agreed to extending the shipping date 
to March 29, 1982, at the request of complainant. However, re- 
spondent contends that the original contract price of $7.00 was not 
changed. A broker’s confirmation of sale, included as an exhibit to 
the report of investigation, shows the lettuce to have been ordered 
March 23, 1982, and confirmed on the same date, and shows date of 
shipment as March 29, 1982. Under the heading “PRICE” the con- 
firmation states “$7.00”. Under the heading “TERMS”, the confir- 
mation states as follows: “Booked at market of 3-24-82 on 3-23-82 
for shipment of 3-24-82. Mkt. News quoted Blythe $7-8.00 FOB for 
market of 3-24-82.” The report of investigation also contains a 
“Brokers Standard Memorandum of Sale” which shows time of 
shipment as 3-24-82 and under price shows “mostly mkt 3-24-82”. 
This latter document was apparently issued prior to the “Confirma- 
tion of Sale”. The report of investigation also contains an exchange 
of telegrams between complainant and respondent which took 
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place on March 25, 1982. Respondent’s telegram claimed a breach 
of contract for complainant’s failure to ship on 3-24-82 and com- 
plainant responded as follows: 


YOUR MAILGRAM 3/25/82 REGARDING SHIPMENT OF APPROX 800 
CTNS HIGH AND MIGHTY LETTUCE, AS ADVISED THAT YOUR 
BROKER ADVANCED BROKERAGE SHIPMENT OF 3/24/82 WAS TO 
BE EXTENDED UNTIL SUCH TIME AS QUALITY WAS SUFFICIENT 
TO MEET SHIPMENT TO NY AS ADVISED WILL NOT HAVE QUAL- 
ITY TO COMMIT ON THIS SHIPMENT UNTIL 3-29-82. WE CONSID- 
ERED THE CONTRACT EXTENDED WITH THE AGREEMENT OF 
YOUR BROKER. WE CONSIDER NO BREACH OF CONTRACT EXISTS 
AT THIS TIME. IF YOU WANT SHIPMENT OF 3/29/82 PLEASE 
ADVISE. HIGH AND MIGHTY FARMS WILL NOT BE RESPONSIBLE 
FOR ANY ALLEGED BREACH OF CONTRACT. 


The confirmation of sale issued by the broker showing a price of 
$7.00 and referred to above was stamped received April 2, 1982, by 
complainant, and on April 2, 1982, complainant sent the following 
mailgram to Advance Brokerage Company. 


We have received today 4-2-82 your confirmation on the 
3-29-82 shipment of 800 High and Mighty Lettuce shipped 
via a Plaza Truck to A & J Produce, . Please be ad- 
vised your confirmation is incorrect. The correct a 


carton price should be Fifteen Dollars and not Seven 

lars as reflected on you (sic) confirmation. When this truck 
was loaded Monday it was with the understanding that the 
lettuce would be priced at the prevailing market that day. 
The market price was Fifteen Dollars and High and 
Mighty expects remittance by A & J on that basis. We 
have already invoiced A & J for the lettuce covered by our 
#2245 in the amount of $12,662.50. Please forward a new 
confirmation reflecting the correct price. 


Complainant, also on April 2, 1982, sent the following message by 
mail to Advance Brokerage Company: 


Subject to mailgram 4-2-82 enclosed is incorrect confirma- 
tion. As requested please forward a new confirmation re- 
flecting correct price. 


Advance Brokerage replied to this message as follows: 


Please find enclosed confirmation dated 3/23/82 along 
with your wire date 3/26/82 confirming original confirma- 
tion. Am returning my confirmation 1569 dated date of 
shipment. High and Mighty Farms based on your own wire 
confirms the original transaction. 


This reply by Advance Brokerage Company was not dated. 
As can be seen from the messages which were sent back and 
forth between the parties and the broker, respondent is contending 
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that the original price, which was keyed to the market price of 
March 24, was never changed, whereas complainant contends that 
the shipping date was changed by consent of the parties to March 
29, and that the price was also changed to the market price of 
March 29. The confirmations and various messages exchanges be- 
tween the parties do not settle this issue. However, Dan Garcia, the 
salesman for complainant who was involved in all of the negotia- 
tions relative to the lettuce stated in the sworn opening statement 
that under pressure from the broker he agreed on March 22, 1982, 
to a tentative booking of a load of lettuce for March 23. Mr. Garcia 
stated: 


I replied to Mr. Poulos [the principal of Advance Broker- 
e] “T’ll pencil you in, check with me tomorrow morning.” 

r. Poulos called me Tuesday morning, March 23, to con- 
firm the booking. When I asked him who it was for he re- 
plied A & J, Bronx, New York. I explained to Mr. Poulos 
that the quality of lettuce that I had for him that day 
would not carry to New York. . . . This all happened before 
9:00 A.M., Tuesday, the 23rd of March; so Mr. Poulos had 
i potential loads for A & J Produce. Mr. 
Poulos again imi i n n 
my lettuce and that it was good. I Said, “Paul, I don’t have 
anything for your [sic] today or tomorrow and I am going 
to be out until Monday. However, Monday we open a new 
field and if the lettuce is suitable figure a load for sure.” 
Paul Poulos again called me after lunch. . . . just conversa- 
tion about what I thought about the deal, market, etc., 
asked what I was getting for my lettuce. I told Mr. Poulos 
I was getting $8.00 for good lettuce and $7.00 for our 
second lot, of which I had more. The next morning he 
called wanting lettuce for A & J, I again told him Monday 
would be the earliest I could load. On Thursday, March 25, 
1982, out of the blue I received a telegram from A & J 
Produce Crop. threatening breach of my contract if I didn’t 
ship by Thursday. Immediately I called Paul Poulos of Ad- 
vance Brokerage and asked him what about this. He 
claimed at that time he knew nothing about it. At this 
time I was compelled to call Western Growers Association 
and advise them of this telegram I had received. After dis- 
cussions with Western Growers I deemed it necessary to 
send a telegram to A & J Produce Corp. advising them of 
the situation and that I was extending the contract of our 
ment until March 29, 1982, which would be that 
onday and sell at the prevailing market... . I was again 
contacted by Paul Poulos of Advance Brokerage, advising 
they would go for a load om Monday, March 29. I explained 
to Mr. Poulos that the lettuce was adequate enough for 


ee and the price was contingent on the prevailing 


market for Monday, March 29. This was accomplished and 
the load was shipped to A & J Produce Corp. March 29, 
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1982. The following day I issued A & J pene Corp. an 
invoice at the price of $15.00 per carton. . 


This sworn statement by Dan Garcia, is nowhere directly rebutted 
by a statement from the broker with whom Dan Garcia dealt. 
There is an unsworn statement by Paul Poulos dated June 14, 1982 
which was included in the report of investigations and which states 
in relevant part as follow: 


Enclosed please find my documents that were issued to 
both the buyer A & J and the seller High & Mighty farms 
2 the time of sale and the terms. They are self explanato- 

Also you will note the wire from High & Mightly 
Sie. That in itself states that A & J did in fact buy as 
the terms state. 


In the light of all the evidence of record we conclude that com- 
plainant has adequately shown that the sale price of the lettuce 
was keyed to the market price on the day of shipment, i.e. March 
29, 1982. The Market News Reports for the Palo Verde valley show 
the market price for lettuce on March 29, 1982, as $12/$15, few low 
as $10.” Considering all of the factors, including the destination in- 
spection, we conclude that the market price for the subject lettuce 
was $12 per carton. Since respondent accepted the lettuce it 
became liable to complainant for such market price, or $10,262.50, 
less the amount of $6,262.50 which respondent has already paid, or 
a balance of $4,000.00. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 

The amount of decay shown by the Federal inspection at destina- 
tion would seem to raise a question of whether complainant 
breached the warranty of suitable shipping condition relative to 
the lettuce. However, respondent did not contend in this proceed- 
ing that there was any such breach. It should be noted that the 
report of inspection included in the record is only a preliminary re- 
stricted report and does not show the actual number of cartons cov- 
ered by the report. Also the cartons inspected were not inspected 
on the truck and there is no showing in the record of when the let- 
tuce arrived at respondent’s place of business. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,000.00, with interest thereon 
at the rate of 13% per annum from May 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 23,126) 


MENDELSON-ZELLER Co., INc. v. DAN GARCIA BROKERAGE, INC. 
PACA Docket No. 2-6060. Decided December 8, 1983. 


Acceptance, buyer can’t accept a portion of a load—Breach of contract by seller— 
Damages, wrong brand and size—Warranty of suitable shipping condition. 
Respondent failed to prove damage resulting from complainant’s failure to ship 
brand specified in contract, but does prove damages resulting from complainant’s 
failure to ship specified size and because of condition. 

Edward M. Silverstein, Presiding Officer. 

Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $6,606.10 in connection with a 
transaction, in interstate and foreign commerce, involving a ship- 
ment of mixed fruit. 

A copy of the Department’s report of investigation was served on 
each of the parties. Respondent was, also, served with a copy of the 
formal complaint, and filed an answer thereto denying any liability 
to complainant. 

Since the amount of damages did not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Pursuant to this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to 
submit further evidence by way of verified statements. Complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant also filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose mailing address. is 450 Sansome Street, San Francisco, Cali- 
fornia 94111. 

2. Respondent, Dan Garcia Brokerage, Inc., is a corporation 
whose mailing address is P.O. Box 1567, Salinas, California 93901. 
At all material times, respondent was licensed under the Act. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


3. On or about June 17, 1981, complainant, by oral contract, in 
the course of interstate and foreign commerce, sold respondent 720 
lugs of “SUN NET” brand nectarines, size 80, at an f.o.b. price of 
$7.85 per lug plus 60¢ per lug pre-cooling and palletization, and 702 
lugs of extra large “LENA RAE” Brand apricots at $9.85 per lug 
f.o.b. plus 70¢ per lug pre-cooling and palletization. The total f.o.b. 
contract price was $13,512.60. On June 23, 1981, complainant billed 
respondent, in pertinent part, as follows for this order: 


UNIT OF PACK AND UNIT 
QUANTITY MEASURE COMMODITY SIZE PRICE AMOUNT 


720 LUGS NECTARINES 80's 7.8500 5,652.00 
SUNMET VOLFILL 

720 UNIT COOL & PALLETIZE 6000 432.00 

269 LUGS APRICOTS ROYALS 9.8500 2,649.65 
ROTH RANCH 

388 LUGS APRICOTS ROYALS 9.8500 3,021.80 
LENA RAE 

45 LUGS APRICOTS TILTONS 9.8500 443.25 
LENA RAE 

702 UNIT COOL & PALLETIZE 

1 UNIT RYAN 216259 22.5000 22.50 

FOB 

SHIPPED TO TORONTO ONTARIO CANADA 


4. A load of nectarines and apricots was shipped, on or about 
June 20, 1981, from complainant to respondent’s customer, Italian 
Produce Co., Ltd., (“Italian Produce”), Toronto, Ontario, Canada. 
The bill of lading indicated that the Lena Rae Brand apricots were 
large rather than extra large. The truck arrived at Italian Pro- 
duce’s location on June 24, 1981. The temperature tape reflects 
normal temperatures throughout the trip, and the shipping time 
was normal. 

5. On June 24, 1981,at 9:30 A.M., the apricots were inspected by 
Canadian officials with the following results in pertinent part: 


MARKS ON PKGS. - MARQUE SUR EMBALLAGES 


Produce of U.S.A., Lena Rae & Roth Ranch brands, Bonacich Orchards, 
Patterson, U.S.A., Roth Ranch, Winters, Ca., USA, Net Wt. 24 Ibs., Sizes & 
Variety. 
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NO AND 
PRODUCT OR 
DECLARED KIND OF 


ee SIZE OF 
VARIETY = no AGS. op += PRODUCT 
PRODUIT OU FORMAT DU 
ESPECE PRODUIT 
D’EMBAL- 
DECLAREE tyre 


(Royal) 433 lugs. Lge. 
Apricots 
(Lena Rae 
Brand) 


(Royal) 269 lugs Ex lge. 
Apricots 
(Roth Ranch 
Brand) 
TEMPERA- PRODUCT PRODUCT OUTSIDE 
TURE (TOP) (BOTTOM) 
TEMPERA- PRODUIT PRODUIT EXTERIEUR 
TURE (DESSUS) 5c (DESSOUS) 20c 
5c 


CONDITION OF VEHICLE, LOAD, PKGS AND PACK-ETAT DU 
VEHICULE DE LA CHARGE EMPAUAGES ET DU LOT 

MECHANICAL unit not operating. Produce palletized in units of 
54, metal strapped. Clean new containers in good order. 


CONDITION - ETAT 


LENA RAE BRAND: Decay average 3% range nil to 8%. soft discolored 
bruises exceeding %” in the aggregate area, average 28% range nil to 
60%. 

ROTH RANCH BRAND: No decay in evidence 


CERTIFICATION 

Inspection requested for & certification restricted to condition only. 
REMARKS-REMARQUES 

Inspected to Canada No. 1 Grade. 

6. On June 24, 1983, respondent communicated the results of the 
inspection of the 388 lugs Lena Rae Brand apricots to complainant, 
and told them that Italian Produce would not accept those apricots 
because of their condition, but would only agree to handle them on 
consignment. With regard to this conversation, complainant’s sales- 
man, Don Davis, in a sworn statement, stated in pertinent 
part: “* * * Mr. Garcia advised me that the 388 Lena Rae [Brand] 
apricots were in trouble. He indicated that the apricots showed 3% 
decay and 30% soft. We agreed that Garcia’s customer in Toronto 
would handle these 388 packages for the grower’s account and that 
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they would forward an inspection to us to justify this complaint.” 
On March 23, 1982, respondent sent complainant a copy of the Ca- 
nadian inspection quoted, in pertinent part, above. 

7. On July 20, 1981, respondent notified complainant that there 
was “red ink” on the apricots in the amount of $878.40. Complain- 
ant’s salesman, Don Davis, to whom this information was con- 
veyed, misunderstood respondent’s statement, and asked complain- 
ant’s accounting department to issue a new billing to respondent 
showing the contract price, less $800.00, as being due for the ship- 
ment. Subsequent to this conversation, respondent paid complain- 
ant for the nectarines on the shipment, and also submitted an “Ac- 
count Sale” to complainant for the apricots as follows: 


Our Sales: 
560 ctns. at 1.25 CND. = 1700.00 CND 
142 ctns. dumped 0.00 CND 


Our Expenses: 
Shipper invoice 10.10 F.O.B. per ctn. 7090.20 
Cooling .60 per ctn. 421.20 


7511.40 US. 


Freight 2.12 per ctn. 1488.24 US. 
Exchange band 23% 342.29 


Less Our Sales 700.00 
Less Dumping Charges 50.00 


Our Loss 1080.53 “ND 


Our Loss 878.47 USS. 


8. On July 22, 1981, complainant issued a corrected invoice to re- 
spondent which showed an adjustment of $800.00 on the 388 lugs of 
Lena Rae Brand apricots. Upon receipt thereof, respondent protest- 
ed to complainant. 

9. On or about August 14, 1981, respondent paid complainant 
$6,106.50, which was the amount due on the 720 lugs of nectarines 
plus the Ryan recorder charge. 

10. On September 28, 1981, complainant filed a complaint with 
the Secretary. This was within nine months of when the cause of 
action herein accrued. 
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CONCLUSIONS 


The dispute here concerns a load of mixed fruit shipped to Toron- 
to, Ontario, Canada, which was sold by complainant to respondent. 
Respondent claims to have accepted a portion of the load, the nec- 
tarines, but to have rejected the apricots. However, a buyer cannot 
reject a portion of a load. Thus, respondent must be concluded to 
have accepted the apricots as well as the nectarines. 7 CFR 
§ 46.43(ii); Salinas Lettuce Farmers Co-op v. Larry Ober Co., 39 Aric. 
Dec. 65 (1980). Having been deemed to have accepted the apricots, 
respondent is obligated to complainant for their full contract price, 
less damages resulting from a breach of contract by complainant. It 
has the burden of proof on these issues. A.W. Fabrizio & Sons v. Ft. 
Lauderdale Produce, 32 Agric. Dec. 702 (1973). 

It is apparent that complainant breached its contractual obliga- 
tions to repondent to ship extra large Lena Rae Brand apricots. 
The Canadian inspection makes clear that 269 lugs of apricots were 
Roth Ranch Brand rather than Lena Rae Brand and that, not only 
were the Lena Rae Brand apricots not extra large, but they were 
also in unsuitable shipping condition. Complainant’s evidence as to 
size, which solely consists of a copy of its “Order Form” and a 
statement from its salesman, Don Davis, is unconvincing in view of 
the finding of the official Canadian inspection, and Mr. Davis’ ad- 
mission, in a sworn statement, that the unaltered bill of lading re- 
flects that the apricots were large. In addition, complainant’s argu- 
ment that its breach in shipping the wrong brand is excusable be- 
cause respondent’s customer had previously purchased and accept- 
ed Roth Ranch Brand apricots in a non-sequitur since the parties 
had entered into a contract for the purchase and sale of Lena Rae 
Brand apricots. 

However, the breach as to brand does not appear to be material, 
and respondent has not shown that it was harmed by the shipment 
of the Roth Ranch Brand apricots. We conclude, therefore, that re- 
spondent has failed to prove damages as to these apricots. Since we 
conclude that, inasmuch as the Roth Ranch Brand apricots met the 
contract’s grade and size requirements, and respondent has failed 
to show how it was damaged by their shipment, respondent should 
be obligated to complainant for the full contract price for them, or 
$2,837.95. Respondent’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which papain plus interest 
should be awarded. 

The evidence indicates that respondent was Amand by the ship- 
ment of the Lena Rae Brand apricots because of their size, and es- 
pecially, because of their condition. Dixon & Tom-A-Toe Companies 
v. M&R Tomaté, 17 Agric. Dec. 682 (1958). Further, the statement 
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from complainant’s salesman, Don Davis, verifies that he, as com- 
plainant’s representative agreed to the handling of these apricots 
for complainant’s account. The accounting submitted by the Italian 
Produce and respondent shows that these apricots were handled at 
a loss, } and their condition as reflected on the Canadian inspection 
certificate supports respondent’s accounting. We conclude that re- 
spondent has proven damages from the Lena Rae Brand apricots in 
the amount of their contract price. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $2,837.95, as reparation, with interest thereon at the 
rate of 13 percent per annum from August 1, 1981, until paid. 

Copies of this order shall be served on the parties. 


(No. 23, 127) 


BusHMAN’s Inc. v. G&T TERMINAL PACKAGING Co., Inc. PACA 
Docket No. 2-6094. Decided December 8, 1983. 


Breach of warranty as to size of potatoes—Damage for grading. 


Andrew V. Stanton, Presiding Officer. 
Complainant, pro se. 
Linda Strumpf, New York, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,982.50 in con- 
nection with the sale of two truckloads of potatoes in interstate 
commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 


1 Presumably, the lower prices on the accounting reflected the sale of these apri- 
cots rather than the Roth Ranch Brand. Thus, the loss on these apricots was prob- 
ably in excess of the $878.40 reflected on respondent’s account of sales. 
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Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20 is applicable. Pursuant to such procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bushmansg’, Inc., is a corporation whose address 
is P.O. Box 167, Rosholt, Wisconsin. 

2. Respondent, G & T Terminal Packaging Co., Inc., is a corpora- 
tion whose address is B266 New York City Terminal Market, 
Hunts Point, New York. At the time of the transactions involved 
herein, respondent was licensed under the Act. 

3. On approximately October 20, 1981, complainant sold to re- 
spondent ten truckloads of U.S. No. 1 size A russet burbank pota- 
toes, two inch minimum to 15 ounces, 60-65% six ounces and 
larger, approximately 25 percent over ten ounces, at $10.50 per 
hundredweight, delivered. Two truckloads were to be shipped ini- 
tially, with complainant having the option to cancel if the loads 
failed to make grade. One of these initial truckloads (shipment A) 
was to contain 450 one-hundred pound sacks and the other truck- 
load (shipment B) was to contain 500 one-hundred pounds sacks. 
The total contract price was to be $4,725 for shipment A and $5,250 
for shipment B, for a total of $9,975. The contract was negotiated 
by Steinberg Bros. Co., Chicago, Illinois, which acted as the broker. 

4. On October 23, 1983, shipments A and B were loaded on a 
trailer and subjected to a federal inspection. Regarding shipment 
A, the inspection found that the potatoes were generally two inches 
in length and weighed from four to 15 ounces, with 35 to 75%, av- 
erage 56% at six ounces, and five to 30%, average 16% at ten 
ounces. The number of undersized was found to be within toler- 
ance. With respect to shipment B, the potatoes were found to be 
generally two inches in length and to weigh from four to 15 ounces 
with 55 to 80%, average 69% at six ounces, including ten to 35%, 
average 22% at ten ounces. The number of undersized potatoes in 
shipment B were also found to be within tolerance. The potatoes in 
these two shipments were shipped in interstate commerce to re- 
spondents, which accepted them. 

5. Upon arrival at respondent’s place of restingae. the sisiatene 
were unloaded and on October 26, 1981, subjected to federal inspec- 
tions restricted to size only. The inspection of shipment A found as 
follows, in relevant part: 
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Products Inspected: Long Russet POTATOES in burlap sacks printed 
“Sandland, US No 1 potatoes, net wt. 100 lbs 45.36 Kilos when packed. 
Grown and packed by C. P. Wolosek & Sons Inc., Plover, Winconsin.” Ap- 
plicant States: 450 sacks. 


Condition of Load: Stacked at above location. 
Temperature of Product: Ranges 49 to 55 F. 


Size: 2 inches or 4 ounces to 18 ounes with 31 to 62% average 45% 6 
ounches or larger. Practically no undersize. 


Remarks: Inspection and certificate restricted to size only at applicant’s 
request. Applicant states stock unloaded from 26838. 


The inspection of shipment B found as follows, in relevant part: 


Products Inspected: Long Russet POTATOES in burlap sacks printed 
“Sandland, US No 1 potatoes, net wt. 100 lbs 45.36 Kilos when packed. 
Grown and packed by C. P. Wolosek & Sons Inc., Plover, Winconsin.” Ap- 
plicant States: 500 sacks. 


Condition of Load: Stacked at above location. 
Temperature of Product: Ranges 52 to 55 F. 


Size: 2 inches or 4 ounces to 18 ounes with 44 to 54% average 50% 6 
ounches or larger. Practically no undersize. 


Remarks: Inspection and certificate restricted to size only at applicant’s 
request. Applicant states stock unloaded from 101023WI. 


6. About one day after delivery, a representative of the broker 
telephone complainant, asking for a $.40 per sack allowance on 
shipments A and B due to short weight in the loads. This was 
agreed to by complainant, which lowered the contract price on 
shipment A by $180 to $4,545 and on shipment B by $200 to $5,050. 

7. From December 14, 1981 to January 15, 1982, complainant sold 
and shipped to respondent ten truckloads of potatoes. 

8. On January 22, 1982, respondent sent a mailgram to complain- 
ant, stating that because complainant had failed to deliver two 
truckloads of potatoes to it between January 18, 1982 and January 
22, 1982, pursuant to contract, respondent would purchase the pota- 
toes on the open market and hold complainant responsible for any 
increase in the purchase price. 

9. To date, respondent has paid complainant $5,612.50 for ship- 
ments A and B, leaving a balance due, according to complainant, of 
$3,982.50. 

10. A formal complaint was filed on May 20, 1982, which was 
within nine months from the time the cause of action herein ac- 
crued. 
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CONCLUSIONS 


The complaint alleges that respondent has made only partial 
payment in the amount of $5,612.50 for two truckloads of potatoes 
sold and shipped to respondent, which received and accepted them. 
Complainant states that after delivery to respondent, the agreed 
upon contract price of $9,975 was reduced by $.40 per 100 lb. sack 
for each of the 950 sacks involved, or $380, because of short weight, 
reducing the contract price to $9,595. Therefore, complainant 
claims the difference between the adjusted contract price and re- 
spondent’s payment, or $3,982.50. 

Respondent contends that the potatoes failed to comply with the 
express warranty given by complainant as to size. In addition, re- 
spondent claims that complainant failed to deliver two additional 
truckloads of potatoes pursuant to the contract, resulting in re- 
spondent being required to purchase replacement potatoes at a cost 
of an extra $450 per truckload. 

Since respondent admittedly received and accepted the potatoes, 
it became liable for the contract price, less damages due to any 
breach of warranty by complainant. Respondent bears the burden 
of proof as to both the breach and the resulting damages. Tony 
Misita & Sons Produce v. Twin City Produce, 41 Agric. Dec. 195 
(1982). Respondent’s claim that there was a breach of warranty is 
denied by complainant. The contract states that the potatoes are to 
be U.S. No. 1 size A russet burbank potatoes, two inch maximum to 
15 ounces, 65% six cunces and large, approximately 25% over ten 
ounces. As proof of its claim of breach, respondent has submitted a 
federal destination inspection of each truckload. For shipment A, 
containing 450 sacks, the inspection found the size to be “2 inches 
or 4 ounces to 18 ounces with 31 to 62% average 45% 6 ounces or 
larger. Practically no undersize” (Finding of Fact 5). For shipment 
B, containing 500 sacks, the inspection found the size to be “2 
inches or 4 ounces to 18 ounces with 44 to 54% average 50% 6 
ounces or larger. Practically no undersize” (Finding of Fact 5). Ac- 
cording to these inspections, the potatoes were clearly not in con- 
formance with the terms of the contract. 

Complainant argues that the inspection results obtained by re- 
spondent are not indicative of the actual size of the potatoes, as 
complainant’s supplier, C. P. Wolosek, secured federal inspections 
on the two loads of potatoes at shipping point, which show that 
they were of the proper size. The shipping point inspection of ship- 
ment A shows the potatoes to be two inches in length and to weigh 
from four ounces to 15 ounces, with 35 to 75%, average 56% at six 
ounces, including five to 30%, average 16% at ten ounces, with the 
amount of undersized within tolerance. The shipping point inspec- 
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tion of shipment B shows the potatoes to be two inches in length 
and to weigh from four ounces to 15 ounces, with 55 to 80%, aver- 
age 59% at six ounces, including ten to 35%, average 22% at ten 
ounces, with the amount of undersized within tolerance. According 
to these shipping point inspections, shipment A appears to be in 
breach of contract, but to a lesser degree than indicated by the des- 
tination inspection, and shipment B appears to be in compliance 
with the contract terms, contrary to the destination inspection. 
However, a federal destination inspection takes precedence over a 
shipping point inspection as to the size of the commodity. J. Lerner 
& Son v. Deluca, Pellegrino & Co., 19 Agric. Dec. 531 (1960). There- 
fore, we conclude that respondent has sustained its burden of prov- 
ing a breach of warranty on the part of complainant regarding 
both shipments. 

We now turn to the question of respondent’s damages resulting 
from complainant’s breach. The rule of damages for breach of war- 
ranty as to size is the difference between the market value of the 
commodity if it had been as warranted and the market value of the 
commodity as received. J. Lerner & Son v. Deluca, Pellegrino & Co., 
supra at 536; Irving Goldberg & Sons v. Chas. P. Sweeny Co., 18 
Agric. Dec. 179 (1959). Respondent claims as damages for shipment 
A, $2.10 per sack for the failure to meet the contract size and $.75 
per sack for grading. For shipment B, repondent’s claim of dam- 
ages is $1.05 per sack for the failure to meet the contract size and 
$.75 per sack for grading. It is apparent that respondent’s expendi- 
ture of $.75 per sack for grading, or $712.50 for the 950 sacks in- 
volved, resulted from the necessity for respondent to resort the po- 
tatoes, which respondent would not have been required to do had 
the potatoes been the size that was warranted. The sum of $.75 per 
sack is a reasonable figure for grading and $712.50 will thus be 
awarded. However, respondent’s assertions that it suffered a loss of 
$2.10 for shipment A and $1.05 for shipment B are not supported 
by any evidence of resales. Respondent thus failed sustain its 
burden of proof regarding the actual value of the potatoes received. 
Therefore, we will not award any damages, other than $712.50 for 
grading, as a result of complainant’s breach of warranty. 

Respondent has also asserted a claim of $900 for complainant’s 
alleged failure to ship two additional truckloads of potatoes pursu- 
ant to their contract. Complainant denies any obligation to ship 
these truckloads. The contract between the parties provided for the 
shipment of ten truckloads, starting with shipments A and B (Find- 
ing of Fact 3). Apparently, it is respondent’s position, although 
such is not explicitly stated by respondent, that complainant only 
provided eight truckloads. However, in its informal complaint, com- 
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plainant alleged that it had shipped additional truckloads to re- 
spondent and enclosed ten invoices reflecting shipments of these 
ten truckloads from December 14, 1981 to January 15, 1982. Re- 
spondent has not denied this. Since complainant shipped to re- 
spondent ten truckloads of potatoes subsequent to shipments A and 
B, complainant apparently complied with the contract terms. Re- 
spondent’s contention that complainant failed to conform to its 
contractual obligation to ship two truckloads must thus be denied. 
Even if we found that complainant had failed to ship the two 
truckloads, respondent’s claim would still be denied, as respondent 
has not provided any evidence to support its contention that it was 
required to pay an additional $900 to purchase two truckloads of 
replacement potatoes. 

We have concluded that complainant is liable for damages of 
$712.50 for grading due to its breach of warranty as to the size of 
the potatoes provided respondent. Subtracting this from the adjust- 
ed contract price of $9,595 leaves $8,882.50. Respondent has paid 
$5,612.50 of this amount, leaving $3,270 still owing. Respondent’s 
failure to pay complainant the sum of $3,270 is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondents shall pay 
to complainant, as reparation, $3,270, with interest thereon at the 
rate of 13% per annum from December 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,128) 


Roya PackincG Co. v. Witu1AM D. Cuiass, JR., d/b/a W. D. Cass & 
Son. PACA Docket No. 2-6204. Decipep DECEMBER 8, 1983. 


Consignment after attempted rejection—Acceptance—Warranty of suitable ship- 
ping condition—Transit delay, normal transportation conditions—Buyer’s dam- 
ages. 

Where condition of lettuce shows abnormal deterioration, i.e, damages exceeding 
standards set out in 7 CFR 46.44, accepting buyer entitled to damages. 
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Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for Complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,444.10 in connection with 
the sale of a carload of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, who filed an answer thereto, 
denying liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement. Respondent declined to 
file any additional evidence. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Royal Packing Co., is a corporation whose ad- 
dress is P.O. Box 2157, Salinas, California. 

2. Respondent, William D. Class, Jr., d/b/a/ W. D. Class & Son, 
is an individual whose address is Maryland Wholesale Produce 
Market, Building A., Unit No. 44-52, Jessup, Maryland. At the 
time of the transaction alleged herein, respondent was licensed 
under the Act. 

3. On April 28, 1982, complainant sold to respondent 864 cartons 
of lettuce at $5 per carton plus $.65 per carton cooling and $22.50 
for a Ryan recorder, for a total of $4,904.10 f.o.b. The sale was 
made through a broker, J. J. Distributing Co., Salinas, California. 

4. On April 29, 1982, the lettuce subject to the contract was 
loaded on board a van and shipped by rail in interstate commerce 
to respondent. The shipment experienced a one day delay in Chica- 
go, Illinois. 

5. According to the Ryan tape, a temperature of approximately 
37°F. was maintained in the van throughout transit. 

6. The lettuce arrived at respondent’s warehouse on May 6, 1982, 
and was unloaded. It was then subjected to a federal inspection, 
which revealed as follows, in relevant part: 
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Products Inspected: LETTUCE Iceberg type in cartons printed “King Size 
2 Doz. Heads Lettuce. Royal Packing Co. Salinas, California 93901”. Appli- 
cant states: 864 cartons. 


Condition of Load: Stacked on pallets in applicant’s cooler. 
Condition of Pack: Tight in layers. 
Temperature of Product: Range from 40 Deg. to 42 Deg. F. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper Leaves: Decay average 1%. Head Leaves: Damage 
by tipburn average 3%. Damage by rib discoloration range from 1 to 3 
heads per carton, average 7%. Decay range from 1 to 6 heads per carton, 
average 13% Bacterial Soft Rot in various stages and generally following 
rib discoloration.. 


Remarks: Applicant states above lot unloaded from trailer number TDSZ- 
550041. 


7. After the inspection, respondent conveyed the results to the 
broker, which reported them to complainant. Complainant instruct- 
ed the broker to tell the respondent “to sell the product and we 
would settle at a later date.” 

8. Respondent resold 832 cartons from May 6 to May 12, 1982, for 
$4,864. Respondent deducted from this figure $2,700 for freight, 


$129.60 for brokerage, $43.20 for unloading, $32 for inspection, and 
$.60 per carton profit for the 832 cartons of lettuce, or $499.29, re- 
sulting in a net remittance to complainant of $1,460. Complainant 
accepted the $1,460 as partial payment, without prejudice. 

9. Respondent has, to date, failed to pay complainant the amount 
which complainant claims to be due and owing, the difference be- 
tween the contract price and the amount remitted, or $3,444.10. 

10. A formal complaint was filed on December 3, 1982, which was 
within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSION 


The parties agree that the lettuce was accepted by respondent 
upon its May 6, 1982 arrival at respondent’s warehouse. Respond- 
ent claims that when the load arrived, it was in a deteriorated con- 
dition, and respondent immediately secured a federal inspection. 
The inspection of the 864 cartons revealed an average of 1% decay 
in the wrapper leaves, and in the head leaves, an average of 3% 
tipburn, 7% rib discoloration, and 13% Bacterial Soft Rot in vari- 
ous stages. Temperature was from 40° to 42°. (See Finding of Fact 
6). Respondent then notified the broker, J. J. Distributing Co., Sali- 
nas, California, which conveyed the inspection results to complain- 
ant, and was told to tell respondent “to sell the product and we 
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would settle at a later date.” (Finding of Fact 7). Respondent then 
resold 432 cartons of the lettuce from May 6 to May 12, 1982, for 
$4,864, and deducted from this $2,700 for freight, $129.60 for bro- 
kerage, $43.20 for unloading, $32 for inspection, and $499.20 for 
profit at $.60 per carton, leaving $1,460, which respondent sent to 
complainant along with its account of sales. 

Respondent appears to be claiming that it had complainant’s au- 
thorization to handle the lettuce on consignment. However, author- 
ization for consignment must be clearly given, and complainant’s 
instruction that respondent should “sell the product and we would 
settle at a later date” does not constitute such clear authorization. 
See Green Valley Produce Co-op v. Nicholas J. Zerillo, Inc., 41 
Agric. Dec. 519 (1982). 

Respondent, by accepting the lettuce, became liable for the con- 
tract price therefor, less damages due to any breach of warranty by 
complainant. Respondent has the burden of proving both the 
breach and damages by preponderance of the evidence. Green 
Valley Produce Co-op v. Nicholas J. Zerillo, Inc., supra at 521. Since 
this was an f.o.b. sale, complainant gave respondent an implied 
warranty of suitable shipping condition, which means that the 
commodity, at the time of billing, when the commodity is at ship- 
ping point, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the contract destination 
agreed to by the parties. 7 CFR 46.43(j). Abnormal deterioration in 
lettuce is that which exceeds the good delivery standards for let- 
tuce with no specified grade, as is the case here, which standards 
are set forth in section 46.44 of the Department’s regulations (7 
CFR 46.44). It provides that there can be a maximum of 15% 
damage by condition defects, including not more than 9% serious 
damage, of which not more than 5% may be decay affecting the 
head. The inspection results (Finding of Fact 6) show serious 
damage and decay far in excess of the permissible maximum. 

Complainant claims that the deterioration in the lettuce was 
made worse by a delay of one or two days in transit. The broker 
confirms that there was a one day delay (Finding of Fact 4). How- 
ever, for a rail shipment, the seven days in which the lettuce was 
transported from Salinas, California to Jessup, Maryland was not 
excessive. The Ryan tape shows that a good temperature of 37°F. 
was maintained throughout (Finding of Fact 5). Under these cir- 
cumstances, we must conclude that transportation conditions were 
not abnormal. However, even if we were to consider the one day 
delay to have contributed to the deterioration found in the lettuce, 
it would have not been a significant contribution in view of the 
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amount of deterioration present, the low product temperature of 
40°F. to 42°F. found by the inspection, and the 37°F. temperature 
maintained throughout transit. Respondent has, therefore, proved 
a breach of warranty. 

As to its damages resulting from the breach, respondent is enti- 
tled to the difference between the actual value of the lettuce upon 
acceptance, as determined by the results of a prompt and proper 
resale, and the value it should have had if it had been as warrant- 
ed. Green Valley Produce Co-op v. Nicholas J. Zerillo, Inc., supra at 
522. The account of sales sent by respondent to complainant shows 
that 832 cartons were resold on May 6, 7, 10, 11, and 12, 1982, for 
$4,864. Complainant contends that all 864 cartons shipped should 
have been resold by respondent. Respondent does not explain what 
happened to the 32 cartons not shown as sold, and we must thus 
conclude that respondent has not proven its damages with respect 
to them. Therefore, we will hold respondent responsible for these 
32 cartons at the full contract price. Complainant does not dispute 
respondent’s handling of the remaining 832 cartons, and we con- 
clude that they were promptly and properly resold. Respondent’s 
deductions from the proceeds of its resale must be disallowed, as 
the deductions for freight, unloading, brokerage, and profit would 
be proper only if respondent had been authorized to handle the 
load on consignment (Green Valley Produce Co-op v. Nicholas J. 
Zerillo, Inc., supra at 521), and the deduction for the inspection fee 
is not permissible in connection with the resale of accepted goods. 
Fred G. Hilvert Co., Inc. v. California Produce Exchange, Inc., 24 
Agric. Dec. 1001 (1965). 

For the value of the lettuce if it had been as warranted, we first 
look to the Market News Service Reports for Jessup, Maryland, on 
May 6, 1982, which shows California lettuce of fair quality and/or 
light weight selling for $7 to $9, mostly $7.50 to $8.50 per carton. 
Since there is no indication that the lettuce, if it had been as war- 
ranted, would have been of fair quality or light weight, we cannot 
use the Reports and must utilize the contract price plus freight. 
See Arkansas Tomato Co. v. M-K & Sons Produce Co., {nc., 40 
Agric. Dec. 1773 (1981). Thus, the value of the 464 cartons would 
have been the contract price of $4,904.10, plus freight of $2,700, or 
$7,604.10. However, since respondent has accounted for only 432 
cartons, we must deduct the contract price plus freight for the 
other 32 cartons, or $524.48, leaving $7,079.62. Subtracting from 
this the $4,864 obtained by respondent on resale leaves $2,215.62 as 
respondent’s damages. Since the contract price was $4,904.10, re- 
spondent was liable for only this sum less $2,215.62, or $2,688.48. 
Respondent has remitted $1,184 to complainant, and thus is liable 
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for an additional $1,504.48. Respondent’s failure to pay this sum to 
complainant is a violation of section 2 of the Act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,504.48, with interest thereon 
at the rate of 18% per annum from June 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,129) 


Merit PAckinG CoMPANY v. FELDMAN BROTHERS PRODUCE Co., INC. 
PACA Docket No. 2-6205. Decided December 8, 1983. 


Damages—Transportation services and conditions. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
LeRoy W. Gudgeon, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Com- 
plainant filed a timely complaint seeking an award of reparation in 
the amount of $2,822 in connection with the shipment of one truck- 
load of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto, 
denying any liability to complainant and alleging a counterclaim 
in the amount of $6,460 arising out of the same transaction. Com- 
plainant filed a reply to the counterclaim denying any liability 
thereunder. 

Neither the amount claimed in the formal complaint nor the 
counterclaim exceeds $15,000, and accordingly the shortened 
method of procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence, as in 
the Department’s report of investigation. In addition, the parties 
were given the opportunity to file evidence in the form of sworn 
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statements. Complainant filed an opening statement, and respond- 
ent filed an answering statement. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Merit Packing Company, is a corporation whose 
address is P.O. Box 1649, Salinas, California. At the time of the 
transaction involved herein, complainant was licensed under the 
Act. 

2. Respondent, Feldman Brothers Produce Co., Inc., is a corpora- 
tion whose address is P.O. Box 1345 Youngstown, Ohio. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 

8. On or about June 17, 1982, complainant sold to respondent 680 
cartons of lettuce at $3.50 per carton, plus $.65 per carton for 
vacuum cooling, or a total price of $2.822, f.o.b. The following stipu- 
lation was made: “All Sales f.o.b. no grade contract. Good delivery 
standards apply, excluding bruising and/or discoloration following 
bruising.” 

4, Complainant shipped the lettuce from loading point in Califor- 
nia to respondent in Youngstown, Ohio on June 17, 1982. The let- 
tuce arrived at respondent’s place of business on the morning of 
June 21, 1982, and respondent accepted the lettuce by unloading it 
from the truck and placing it in its cooler. Respondent shipped the 
lettuce to its customers on the morning of June 23, 1982, and on 
the following morning respondent began to receive calls from its 
customers complaining about the lettuce. Respondent had the let- 
tuce returned to its cooler, except for a few cartons which were 
dumped by its customers, and on June 24, 1982, at 3:15 p.m., a sub- 
stantial portion of the lettuce was federally inspected with the fol- 
lowing results in relevant part: 


WHERE INSPECTED: applicant’s whse. 1730 Hubbard Rd. 


Products Inspected: LETTUCE (Iceberg type) in cartons printed “Bit 
O’Gold Brand, 2 doz. Heads, Packed & Shipped By Merit Packing Co., Sali- 
nas, CA”. Approximately 600 Cartons remaining. 


Condition of Load: Cartons: Stacked in cooler at above location. 
Condition of Pack: Tight to fairly tight in layers. 
Temperature of Product: In various cartons 39, 42° F. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. WRAPPER LEAVES: Average 2% damaged by yellow to 
brown discoloration; 1% decay. From 2 to 10 heads per carton, average 
28% damaged including 20% seriously damaged by Tipburn; 1 to 22 heads, 
average 53% decay, mostly Bacterial, some watery Soft Rot, generally ad- 
vanced. 
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Remarks: Applicant states lot a truck shipment. 


5. Respondent dumped the remaining approximately 600 cartons 
of lettuce, but did not secure a dump certificate. 

6. The formal complainant was filed on October 22, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The basic question confronting us in this proceeding is whether 
respondent has succeeded in proving a breach of contract on the 
part of complainant and resulting damages. Respondent admits to 
inspecting only one carton of lettuce on arrival and to the lateness 
of the Federal inspection, but maintains that its customers com- 
plained about the lettuce on June 23, 1982, calling it “garbage”, 
and that the Federal inspection confirms this characterization of 
the lettuce. 

While the Federal inspection certainly shows an extremely high 
amount of condition defects, respondent’s negligence in dealing 
with the lettuce subsequent to its arrival was of such a nature as to 
preclude us awarding damages to respondent. Respondent claims 
that it read a Ryan temperature tape after arrival of the lettuce 
which showed that at no time during transit did the temperatures 
in the car exceed 40 degrees. However, complainant denied re- 
spondent’s allegations in regard to the Ryan temperature recorder, 
and also denied respondent’s allegation that respondent’s unload- 
ing crew noted temperature on arrival of 37 to 39 degrees. Re- 
spondent did not submit the Ryan tape into evidence, and we are 
forced to conclude that respondent has failed to meet its burden of 
proving that transit services and conditions were normal. See Dave 
Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980) and Louis Caric & Sons 
v. Ben Gatz, Co., 38 Agric. Dec. 1436 (1979). 

The remoteness of the Federal Inspection also presents us with 
an added problem in this case, since the lettuce did not remain in 
respondent’s warehouse between the time of arrival and the time 
of inspection, but instead was shipped out to respondent’s custom- 
ers and subsequently returned to respondent’s warehouse. Com- 
plainant points out the statement made in respondent’s answering 
statement, Paragraph No. 7, as follows: “The trucks making the de- 
liveries were refrigerated for the most part, and particular (sic), 
any truck having to travel more than 25 miles for a delivery would 
be refrigerated.”” Complainant correctly states that the implication 
is that an undetermined number of deliveries were made without 
benefit of refrigeration. Accordingly, we not only do not know the 
temperatures maintained during transit, but also we do not have 
an adequate record of the temperatures maintained between the 
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time of arrival and the time of inspection. These factors taken to- 
gether with the remoteness of the inspection from the time of ar- 
rival lead us to conclude that respondent has failed to meet its 
burden of proving a breach of contract on the part of complainant, 
or prompt and proper disposition of the commodity after arrival 
such as would form the basis on which we could assess damages. 

Respondent, having accepted the lettuce, became liable to com- 
plainant for the full purchase price thereof, or $2,822. Respondent’s 
failure to pay complainant such amount is a violation of section 2 
of the Act for which reparation should be awarded to complainant 
with interest. Since respondent’s counterclaim arises out of the 
same transaction as that which formed the basis for the complaint, 
such counterclaim should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,822, with interest 
thereon at the rate of 13 per cent annum from July 1, 1982, until 
paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 238, 130) 


Dave WaALsH Co., INc. v. Tom LANGE Co., Inc. PACA Docket No. 2- 
6088. Decided December 9, 1983. 


Acceptance—Suitable shipping condition—Damages—Complaint dismissed. 


Edward M. Silverstein, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Persishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,290.88, in connection with 
the shipment of one truckload of lettuce in interstate commerce. 

A copy of the Department’s report of investigation was served on 
both parties. Also, respondent was served with a copy of the formal 
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complaint and filed an answer thereto denying any liability to com- 
plainant. 

Since the amount of damages does not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Under this proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence in the case as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence by way of verified statements but neither party 
did so. Complainant did file a brief. 


FINDINGS OF FACT 


1. Complainant, Dave Walsh Co., Inc., is a corporation whose 
mailing address is P.O. Box 1108, Oxnard, California, 93032. 

2. Respondent, Tom Lange Company, Inc., is a corporation whose 
mailing address is P.O. Box 4701, Springfield, Illinois 62708. At all 
material times, respondent was licensed under the Act. 

3. On or about October 23,1981, in the course of interstate com- 
merce, complainant sold respondent 762 cartons of lettuce at an 
f.o.b. price of $4.00 plus 65 cents per carton for cooling, and $22.50 
for a Ryan recorder, for a total f.o.b. price of $3,565.80. 

4. The load of lettuce was shipped on October 23, 1981, to re- 
spondent’s customer Wabash Commission Company, First and 
Eagle Streets, Terre Haute, Indiana. Because of unknown mechani- 
cal problems, the truck was delayed and instead of arriving on Oc- 
tober 27, 1981, as would normally be expected, did not arrive until 
late afternoon on October 29, 1981. The Wabash Commission Com- 
pany rejected the load to respondent. This information was con- 
veyed to complainant on October 29, 1981. Although no federal in- 
spection was taken, the parties agreed to modify their contract, 
and complainant authorized respondent to move the load to Owens 
Produce, Elizabethtown, Kentucky. Respondent’s employee, Mr. 
Patrick J. Small, told complainant’s employee, Mr. Samuel J. Gar- 
lock, that “I would get a federal inspection if Owens Produce would 
not accept the load.” Complainant agreed to that handling. At 
10:30 p.m., on October 29, 1981, the lettuce arrived at Owens 
Produce and was rejected because it was “full of decay.” Without 
notifying complainant, respondent moved the lettuce to St. Louis, 
Missouri. At 8:30 a.m. on October 30, 1981, the Head Man brand 
lettuce on the truck was inspected at Freidmeyer Produce Co., Inc., 
3 Produce Row, St. Louis, Missouri. Inspection certificate E 087267 
reflects, in pertinent part, the following: 
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Condition of Equipment: Temperature control unit in operation. 


Products Inspected: Iceberg type LETTUCE in cartons print- 
ed ‘Head Man, 2 doz. heads, Dave 
Walsh Co., Oxnard, Calif.’ Applicant 
states 450 cartons. 


Condition of Load: Through load lengthwise and crosswise 
5 rows, 8 layers. 


Condition of Pack: Tight in layers. 


Temperature of Product: At rear trailer doors - top 40°F., bottom 
89°F. 


Size: Fairly uniform. 


Clean, generally fairly well trimmed 
and head leaves good green color. Av- 
erage 95% hard or firm, 5% fairly 
firm. Grade defects average 7% 
poorly trimmed heads (8 to 11 wrap- 
per leaves). 


Condition: Heads or portions of heads not affected 
by condition defects are fresh and 
crisp. Wrapper leaves only: Decay 
ranges from 1 to 2 heads per carton 
average 6%. Head leaves: Decay 
ranges from 2 to 7 heads per carton, 
average 17%. Decay is Bacterial Soft 
Rot mostly in early, some advanced 
stages. 


Meets quality requirements but fails to 
grade U. S. No. 1 account of condi- 
tion. 


Inspection and certificate restricted to 
all layers of last 4 stacks nearest rear 
doors of trailer. Load also contains 
other Head Man brand lettuce inac- 
cessible in nose of trailer; not covered 
by this certificate. Remainder of load 
previously inspected and reported on 
Federal Inspection Certificate E 
087267. 


5. Subsequent to the inspections on October 30, 1981, respondent 
notified Samuel J. Garlock, of complainant’s firm, as to the condi- 
tion of the lettuce. The parties agreed that their only choice for a 
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firm to handle the lettuce was Freidmeyer Produce Co., Inc., at 
whose location the lettuce was inspected. On November 12, 1981, 
after it made prompt sales of the lettuce, Freidmeyer reported a 
net to respondent of $1,966.92. After deducting freight of$1,714.50, 
and adding the Ryan recorder fee of $22.50, respondent paid com- 
plainant $274.92. 

6. The informal complaint was filed on December 17, 1981, which 
was within nine months of when the cause of action stated herein 
accrued. 


CONCLUSIONS 


We first must decide whether respondent accepted the lettuce. 
The lettuce first moved to Terre Haute, Indiana, where it was re- 
jected to respondent without federal inspection. The parties then 
agreed to modify their contract and to move the lettuce to Eliza- 
bethtown, Kentucky, where, if rejected again, it was to be inspected 
before any further action would be taken with regard to it. Upon 
arrival in Elizabethtown, the lettuce was again rejected. However, 
contrary to the parties’ agreement, respondent moved the lettuce 
from Elizabethtown to St. Louis, Missouri, without consulting com- 
plainant, and consigned it to a dealer on that market, also without 
consulting complainant. Inasmuch as it exercised such dominion 
and control over the load, respondent must be concluded to have 
accepted the lettuce. James Macchiaroli Fruit Co. v. Oasis Gardens, 
Inc., 34 Agric. Dec. 390 (1975). 

Having accepted the lettuce, respondent is obligated to complain- 
ant for the full purchase price thereof less any damages it suffered 
as a consequence of a breach of contract by complainant. As to the 
issues of breach of contract and damage, respondent has the 
burden of proof. The Grower-Shipper Pot. Co. v. Southw. Pro. Co., 28 
Agric. Dec. 511 (1969). As concerns the issue of whether complain- 
ant breached its contractual obligations, the real question is wheth- 
er or not complainant broke its warranty of suitable shipping con- 
dition. This is so because this case involves an f.o.b. shipment. In 
an f.o.b. sale, the buyer assumes all risks of loss due to in-transit 
problems, while, generally, the seller is liable for abnormal deterio- 
ration occurring in-transit where there is normal transportation 
services and conditions. A seller’s liability in such cases is often re- 
ferred to as its warranty of suitable shipping condition. Wolf v. 
Mendelson-Zeller Co., 34 Agric. Dec. 690 (1975). Here there is evi- 
dence that transportation services and shipping conditions were 
not normal since respondent admits, and the evidence suggests a 
conclusion that, the truck had a mechanical failure and delivery to 
Terre Haute, Indiana, was delayed by about two days. However, we 
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have held that an in-transit delay does not automatically render 
the warranty of suitable shipping condition inapplicable that “* * * 
it must appear that some causal connection exists with respect to 
the delay encountered in transit [sic] and the deterioration noted at 
destination.” Freshpict Foods v. Charles P. Sweeney, Co., 30 Agric. 
Dec. 403, 407 (1971). In that case, it was held that, because of the 
amount of damage to the lettuce shipment (a total of 17%), the 24- 
48 hour delay could not be said to have made a substantial contri- 
bution to the damage and the warranty of suitable shipping was 
still applicable. See, also, Ben Gatz Co. v. Mutual Vegetable Sales, 
28 Agric. Dec. 1174 (1969): warranty of suitable shipping condition 
applicable even where Lettuce shipment delayed 36-48 hours be- 
cause the temperatures of the lettuce did not exceed the expected 
norm. In the instant case, we are constrained to hold that the war- 
ranty of suitable shipping condition was applicable for the follow- 
ing reasons: (1) as in Freshpict, the amount of damage due to decay 
(17% on one inspection and 11% on the other) far exceeds the De- 
partment’s standards for good delivery. See 7 CFR § 46.44(a\(2) 
wherein it is provided that only 5 percent, of a total of 15% allow- 
able damage, can be decay where a contract for lettuce does not 
specify a U.S. grade; (2) as in Gatz, the temperatures reflected in 
the inspections (39°-40°F on the first, and 43°F on the second which 
inspection took place 5 hours after the first and some time after 
the refrigeration unit was turned off) did not exceed the normal 
carrying temperature of 32°F (Protecting Perishable Foods During 
Transport By Motortruck, Agricultural Handbook No. 105, Novem- 
ber 1970), by such an extent as to have been responsible for the 
large amount of damage. (3) complainant may be said to have 
waived the transit delay of 24-48 hours in reaching Terre Haute, 
Indiana, because it agreed to extend its warranty to, at least, Eliza- 
bethtown, Kentucky, by agreeing to have the lettuce carried there 
without inspection in Terre Haute; and (4) the fact that respondent 
moved the lettuce from Elizabethtown to St. Louis, Missouri, while 
material to the issue of respondent’s acceptance, is not material to 
the issue of the warranty since the lettuce, having arrived in Eliza- 
bethtown at 10:30 p.m. on October 30, 1981, could not have been 
inspected any sooner there than it was in St. Louis at 8:30 a.m. the 
next morning. In view of the above, we hold that complainant 
breached its contract with respondent. 

The measure of damages for breach of warranty in regard to ac- 
cepted goods is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 
have had if they had been as warranted. Kaplan’s Fruit & Prod. 
Co. v. M.J. Navilio, Inc., 33 Agric. Dec. 1649 (1974). With respect to 
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the value of the lettuce if as warranted, there being no other evi- 
dence available, we will accept the f.o.b. contract price of $3,565.80 
plus freight of $1,714.50, or $5,280.30. As to the value of the good 
delivered, we will accept the net reported on the account of sales 
submitted to respondent by Freidmeyer Produce Co., Inc., or 
$1,966.92. From this, it is concluded that respondent suffered dam- 
ages of $3,313.38. Deducting respondent’s damages from the con- 
tract price ($3,565.80 — $3,313.38) leaves a balance of $282.42 as 
due complainant. Since respondent has paid complainant $274.92, 
it has no further obligation towards complainant as to this transac- 
tion. The complaint should, therefore, be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


RuEBEN G. BeENz ComMPANyY v. Tropic BANANA Co. PACA Docket 
No. 2-6143. Decided December 9, 1983. 


Jurisdiction, claim for freight——Inspection fees. 


Where complainant was obligated to pay freight on behalf of respondent by the par- 
ties’ contract, respondent was ordered to reimburse complainant even though re- 
spondent had dispute with trucking company. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Charles J. Rainey, Milwaukee, Wisconsin, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a. et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,121.79 in con- 
nection with the sale of a truckload of apples in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 
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Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Rueben G. Benz Company, is an individual, 
James F. Kile, whose address is P.O. Box 2606, Yakima, Washing- 
ton. 

2. Respondent Tropic Banana Co., is an individual, Anthony J. 
D’Acquisto, whose address is 300 North Van Buren Street, Milwau- 
kee, Wisconsin. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. On January 21, 1982, complainant sold to respondent a truck- 
load of apples for $9,090.54, f.o.b. The contract price was later ad- 
justed to $8,976.16. The parties agreed that complainant would pre- 
pay the freight and would be reimbursed by respondent. The con- 
tract was negotiated by Advance Brokerage, Inc., Scottsdale, Arizo- 
na, which acted as the broker. 

4. On approximately January 21, 1982, the broker prepared a 
confirmation of sale reflecting the terms of the contract between 
the parties. The confirmation showed that the load contained 1,119 
cartons at a price of $6,964.44. The confirmation also contained the 
following statement: “Frt. Pre. Paid at 1.90 Per Box Tropic to Pay 
Frt. to Reuben Benz Co..” 

5. On approximately January 21, 1982, complainant prepared a 
confirmation of sale regarding the subject transaction on which 
was printed the following: “PLUS PREPAID FREIGHT $1.90 PER 
CARTON.” 

6. On approximately January 26, 1982, complainant prepared an 
invoice pertaining to the transaction at issue, which included refer- 
ence to the number of cartons, 1,119, the cost of apples, $6,964.44, 
and contained the following statement: “PREPAID FREIGHT AT 
$1.90 PER CARTONS.” 

7. The truckload of apples was shipped in interstate commerce to 
respondent, which accepted the apples upon arrival. After arrival, 
on February 1, 1982, respondent secured a federal inspection, for 
which it paid $51.93. 

8. On March 4, 1982, respondent paid complainant $6,854.37, de- 
rived from the price of the apples, $6,964.44, less $51.93 for the in- 
spection, $50.00 for unloading, and $8.14 for one missing carton. 
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9. On March 15, 1982, complainant paid the trucking company 
for the freight in the amount of $2,069,86. This figure was obtained 
from the gross freight for the 1,119 cartons at $.190 per carton, or 
$2,126.10, less $50.00 for unloading and $6.24 for missing carton. 

10. Respondent has, to date, failed to pay complainant the differ- 
ence between the adjusted contract price claimed by complainant 
of $8,976.16, based on the price of the apples less the amount paid 
for freight, and the $6,854.37 already paid by respondent, or 
$2,121,79. 

11. A formal complaint was filed on July 23, 1982, which was 
within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


The amount claimed in the complaint, $2,121.79, consists of the 
difference between the adjusted contract price for a truckload of 
apples sold to respondent, $8,976.16, and the $6,584.37 which re- 
spondent has remitted. Respondent contends that this $2,121.79 
was not paid because it consists partially of a $2,069.86 payment 
for freight which complainant made, allegedly on respondent’s 
behalf, while respondent was involved in a dispute with the truck- 
ing company. Respondent claims that complainant was aware of 
this dispute at the time it made the payment and, therefore, such 
payment was gratuitous. Respondent also asserts that complain- 
ant’s claim for freight is not within the jurisdiction of the Act. The 
$2,121.79 also consists of $51.93 deducted by respondent from its re- 
mittance due to it having paid this sum for an inspection of the 
apples. 

There is no question that complainant’s claim for freight is 
under the Act’s jurisdiction. The dispute herein concerns a freight 
charge that is a necessary and usual part of a contract relating to 
the sale of apples, a perishable agricultural commodity. Respond- 
ent’s liability for the freight charge is considered to arise out of 
this transaction. Frank Kenworthy Co. v. D. L. Piazza Co., 16 Agric. 
Dec. 844 (1957). 

The record is replete with evidence that the parties agreed that 
complainant was to pre-pay the freight. Reference to this agree- 
ment is found in the broker’s confirmation of sale (Finding of Fact 
4), complainant’s confirmation (Finding of Fact 5), and complain- 
ant’s invoice (Finding of Fact 6). Whether or not complainant was 
aware of respondent’s dispute with the trucking company when it 
paid the freight is irrelevant. The contract obligated complainant 
to pay the freight on respondent’s behalf, which it did. Nothing in 
the contract gave respondent any right to decide whether this pay- 
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ment should be made. Therefore, respondent is liable for the 
$2,069.86 in freight paid by complainant. 

With respect to respondent’s deduction for its payment of an in- 
spection fee, such deduction was unwarranted, as such fee is con- 
sidered to be part of the cost of obtaining evidence. Indian Trail 
Produce Shippers, Inc. v. A.Meszvinsky Stores, Inc., 25 Agric. Dec. 
557 (1966). 

Respondent is liable to complainant for the amount claimed in 
the complaint of $2,121.79, and its failure to pay this sum is a vio- 
lation of section 2 of the Act for which reparation should be award- 
ed, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,121.79, with interest thereon at 
the rate of 13% per annum from March 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,132) 


Case BroTtHeErs v. VEG-Pac, Inc. PACA Docket No. 2-6159. Decided 
December 9, 1983. 


Invoice—Price adjustments. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $5,962.50 in con- 
nection with sale of three truckloads of potatoes in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
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Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Case Brothers, is a partnership composed of 
Antone R. Case and Thomas V. Case, whose address is Box 88, 
Wayland, New York. 

2. Respondent, Veg-Pac Inc., is a corporation whose address is 
2235 N. American Street, Philadelphia, Pennsylvania. At the time 
of the transaction involved herein, respondent was not licensed 
under the Act but was operating subject to license under the Act. 

3. On February 16, 1982, complainant sold to respondent one 
truckload of potatoes consisting of 640 bags of U.S. No. 2 potatoes 
at $2.25 per bag, and 180 bags of U.S. No. 1 potatoes at $3.00 per 
bag, for a total of $1,980, f.o.b. (hereinafter, “truckload A”’). 

4. On February 16, 1982, truckload A was shipped from complain- 
ant in interstate commerce to respondent, where it arrived on Feb- 
ruary 17, 1982, and was accepted. Thereafter, the parties agreed to 
reduce the price of the U.S. No. 2 potatoes to $2.00 per bag, result- 
ing in a adjusted price of $1,820 for truckload A. 

5. On February 22, 1982, complainant sent respondent an invoice 
for truckload A. The invoice reflected the original contract terms 
but also contained, at the bottom, a handwritten notation that the 
price of the 640 bags of U.S. No. 2 potatoes had been changed to 
$2.00 per bag but that of the 180 bags of U.S. No. 1 potatoes had 
not been changed. Respondent never objected to this invoice. 

6. Respondent ordered another truckload of potatoes on February 
25, 1982, consisting of 700 bags of U.S. No. 2 potatoes at $2.25 per 
bag and 180 bags of Chef potatoes at $3.25 per bag, totalling $2,160 
(hereinafter, “truckload B”). 

7. On February 25, 1982, truckload B was shipped from complain- 
ant in interstate commerce to respondent, where it arrived on Feb- 
ruary 26, 1982, and was accepted. Respondent indicated to com- 
plainant over the telephone that the potatoes were acceptable as to 
both quality and price. 

8. On February 26, 1982, complainant sent an invoice to respond- 
ent for truckload B. That invoice contained the contract terms and 
bore the following handwritten notation: ‘No Adjustment - Said 
They Were O.K.” Respondent did not object to this invoice. 

9. On March 5, 1982, respondent ordered a third load of potatoes, 
consisting of 810 bags of cull potatoes at either $2.00 or $2.20 per 
bag, totalling either $1,620 or $1,822.50 (hereinafter “truckload C”’). 
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10. On March 5, 1982, truckload C was shipped to respondent in 
interstate commerce and was accepted by respondent upon arrival. 
The parties subsequently agreed to adjust the price to $1.75 per bag 
for a total of $1,417.50. 

11. On March 8, 1982, complainant sent an invoice to respondent 
for truckload C. That invoice reflected the original contract price 
and contained a handwritten notation that the price had been ad- 
justed to $1.75 per bag, or $1,417.50. Respondent did not object to 
this invoice. 

12. To date, respondent has failed to pay complainant $1,820 for 
truckload A, $2,160 for truckload B and $1,417.50 for truckload C, 
totalling $5,397.50, which complainant alleges to be due and owing. 

13. A formal complaint was filed on August 16, 1982, which was 
within nine months from the times the causes of action herein ac- 
crued. 


CONCLUSIONS 


In its complaint, complainant alleges that respondent is indebted 
to it for $1,980 for truckload A, $2,160 for truckload B, and 
$1,822.50 for truckload C, for a total of $5,962.50. However, in its 
opening statement, complainant admits that the original contract 
prices were adjusted to $1,820 for truckload A and $1,417.50 for 
truckload C, with the $2,160 price for truckload B remaining un- 
changed. Respondent, in its answering statement, acknowledges 
that with respect to truckload A it owes $540 for the 180 bags of 
US. No. 1 potatoes at $3.00 per bag, but claims that the price on 
the 640 bags of U.S. No. 2 potatoes was adjusted to $1.75 per bag, 
or $1,120, for a total price for truckload A of $1,660. In its answer- 
ing statement, respondent also contends that its contract with com- 
plainant for truckload B was for a price of $1.75 per bag for the 640 
bags of U.S. No. 2 potatoes, or $1,120, although respondent agrees 
that is owes the $3.25 per bag alleged by complainant for the 180 
bags of Chef potatoes, or $585, for a total liability for truckload B 
of $1,705. Respondent admits in its answering statement that it 
owes $1,417.50 for truckload C. 

In support of its claim regarding truckloads A and B, complain- 
ant has submitted invoice which were apparently sent to respond- 
ent shortly after shipment of the potatoes (Findings of Fact 5 and 
8). Respondent does not deny receiving these invoices and has at- 
tached copies of them to its answering statement. The invoice for 
truckload A includes a handwritten notation which states that the 
price of the U.S. No. 2 potatoes was adjusted to $2.00 per bag, not 
the $1.75 per bag price asserted by respondent (Finding of Fact 5). 
Written on the invoice for truckload B is the following: “No Adjust- 
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ment-Said They Were O.K.” Respondent has made no allegation 
that it ever objected to these invoices and the evidence in .the 
record does not indicate any objections. The law is clear that when 
a party to a contract makes no objection upon receipt of an invoice, 
its terms are considered to represent the terms of the contract. 
Casey Woodwyk Inc. v. Albanese Farms, 31 Agric. Dec. 311 (1972). 
Accordingly, we conclude that the contract terms for truckloads A 
and B were those asserted by complainant. 

Respondent is thus liable to complainant for $1,820 for truckload 
A, $2,160 for truckload B, and $1,417.50 admittedly owed for truck- 
load C, for a total of $5,397.50. Respondent’s failure to pay this sum 
to complainant is a violation of section 2 of the Act, for which repa- 
ration should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,397.50, with interest thereon 
at the rate of 18% per annum from April 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,133) 


Date Perry Propuce, Inc. v. Tom LANGE Co., Inc. PACA Docket 
No. 2-6165. Decided December 9, 1983. 


Warranty of suitable shipping condition—Risk of transit delay on buyer. 


Warranty of suitable shipping condition is void where buyer delays two days in 
loading tomatoes and truck is further delayed eight hours due to mechanical prob- 
lems. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se.€ 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,886 in connec- 
tion with the sale of a truckload of tomatoes in interstate com- 
merce. 
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A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability to complainant. 

Since the amount claimed as damages does not exceeds 
$15,000.00, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure, the parties were given an opportunity to submit additional 
evidence in the form of verified statements as well as to file briefs, 
but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Dale Perry Produce Inc., is a corporation whose 
address is P.O. Box 697, Belle Glade, Florida. 

2. Respondent, Tom Lange Co., Inc., is a corporation whose ad- 
dress is P.O. Box 4701 Springfield, Illinois. At the time of the trans- 
action herein, respondent was licensed under the Act. 

3. On December 31, 1981, complainant sold to respondent 640 size 
6x6 tomatoes at $5.50 per carton, or $3,520, f.o.b. The parties did 
not agree that any portion of the tomatoes was to be U.S. No. 1 
grade. They also did not agree the complainant was required to 
precool the tomatoes. The parties did agree that respondent’s cus- 
tomer, Payton Produce, Birmingham, Alabama, would pick up the 
tomatoes at the place of business of the packer, Regency Packing 
Co., Naples, Florida, on January 2, 1982. 

4. On approximately January 2, 1982, respondent contacted com- 
' plainant and requested that the date for picking up the tomatoes 
be changed to January 4, 1982, to which complainant agreed. 

5. On January 2, 1982, the tomatoes were subjected to a federal/ 
state inspection, which found no decay to be present. The grade of 
the tomatoes was described on the inspection report as U.S. No. 3. 

6. On January 4, 1982, a truck for Payton Produce arrived at Re- 
gency Packing Co. and loaded the tomatoes. The tomatoes were 
then shipped to Payton Produce in Birmingham, Alabama, where 
they arrived on January 6, 1982, about 36 hours after leaving Re- 
gency Packing Co. The tomatoes were accepted upon arrival. The 
truck was delayed approximately eight hours due to transmission 
problems. 

7. On January 7, 1982, at 10:30 a.m., the tomatoes were subjected 
to a federal inspection, which revealed as follows, in pertinent part: 


Products Inspected: TOMATOES in cartons marked: “Selected or Joy-Ce, 
Tomatoes, Regency Packing Co., Naples, Florida, net wt. 30 lbs.;” stamped: 
“6x6 & Lgr, Pink, Federal State Inspected, Insp. No. 3070, House No. 362, 
Date 12-31 or 1-2.” Applicant’s count 640 cartons. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


Condition of Load: Stacked inside cooler room at above location. 
Condition of Pack: Each lot: Jumble Pack, fairly well filled. 
Temperature of Product: Various locations: 57°, 62°, 59°F. 


Condition: “Selected” lot: Average approximately 90% light red and red. 
Soft 6 to 9% average 8%. Decay mostly none, many 12% average 4%. “Joy 
Ce” lot: Average 45% light red and red. Soft 36 to 57% average 47%. 
Decay 6 to 9% average 7%. Decay in each lot is Gray Mold Rot in various 
stages. 


A second inspection took place on January 8, 1982, with approxi- 
mately the same results. 

8. On January 7, 1982, respondent received complainant’s invoice 
for $3,520. The invoice described the commodity as “Tomatoes 6x6 
30#”. On the invoice, respondent wrote that its customer, Payton 
Produce, had remitted $1,696. From this figure, respondent deduct- 
ed $64 for brokerage for a total of $1,634. Respondent also wrote 
that the deduction was due to the poor quality of the tomatoes. 
Nothing was written by respondent concerning the tomatoes not 
being U.S. No. 1 grade. Respondent sent this invoice back to com- 
plainant. 

9. Respondent has, to date, paid complainant $1,634 for the toma- 


toes at issue, $1,886 less than the contract price of $3,520. 

10. A formal complaint was filed on September 27, 1982, which 
was within nine months from the time the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent does not deny that the tomatoes at issue were re- 
ceived and accepted by its customer and, therefore, accepted by re- 
spondent. Respondent claims, however, that the tomatoes were in 
breach of warranty because of their severely deteriorated condition 
upon arrival and, in addition, were not U.S. No. 1 grade. 

Respondent’s acceptance of the tomatoes renders it liable for the 
agreed upon contract price, less damages due to any breach of war- 
ranty by complainant. It is respondent’s burden to prove the 
breach and damaged by a preponderance of the evidence. Tony 
Misita & Sons Produce v. Twin City Produce, 41 Agric. Dec. 195 
(1982). 

Since this was an f.o.b. contract, complainant gave an implied 
warranty of suitable shipping condition, which means that the 
commodity, at the time of billing, will be in a condition which, if 
the shipment is handled under normal transportation conditions, 
will assure delivery without abnormal deterioration at the contract 
destination agreed to by the parties. 7 CFR 46.43(j). The poor condi- 
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tion of the tomatoes upon arrival on January 6, 1982, at the place 
of business of respondent’s customer appears to constitute a breach 
of this warranty. This is so even though the truck was delayed for 
eight hours, since this delay would not have a substantial effect on 
the condition of the tomatoes. However, respondent requested a 
two day delay in loading, from January 2 to January 4, 1982. In an 
f.o.b. transaction, the buyer assumes all risks of damage and delay 
not caused by the shipper. 7 CFR 46.24(i). The tomatoes were ten- 
dered to respondent on January 2, 1982, pursuant to the contract, 
in a condition free from decay, according to the shipping point in- 
spection (Finding of Fact 5). It was the responsibility of respondent 
to pick up the tomatoes on January 2, 1982, and its failure to do so 
until January 4, 1982, joined with the eight hour delay experienced 
by the truck, could well have brought about the deterioration 
present on January 6, 1982. Respondent contends that the tomatoes 
were warm when they were loaded. However, respondent does not 
allege that the contract obligated complainant to precool the toma- 
toes and there is no evidence to support such a conclusion. There- 
fore, we hold the respondent’s failure to pick up and ship the toma- 
toes in a timely fashion voids the suitable shipping condition war- 
ranty in this case. See Rosemary Packing Company v. Forschmidt 
Celery Company and Conner Brokerage Company, 16 Agric. Dec. 
1077 (1957). 

With respect to respondent’s contention that the tomatoes were 
not U.S. No. 1, there is no evidence in the record to show that the 
contract required a U.S. No. 1 grade. Respondent had the opportu- 
nity to object to the grade of the tomatoes received by its customer 
upon its receipt of complainant’s invoice on January 7, 1982, which 
did not indicate that the tomatoes were U.S. No. 1. Although re- 
spondent wrote on the invoice that it had made certain deductions 
due to the condition of the tomatoes, it did not mention the alleged 
failure to make U.S. No. 1 grade (Finding of Fact 5). Respondent 
then sent this invoice back to complainant. If respondent had any 
objection to the grade of the tomatoes shipped, it should have noted 
them on the invoice. We thus find no breach of contract by com- 
plainant regarding the grade of the tomatoes shipped. 

As respondent has failed to prove any breach of warranty by 
complainant, it is liable for the contract price of $3,520. Respond- 
ent has thus far paid complainant $1,634, leaving $1,886 still 
owing. Respondent’s failure to pay this sum to complainant is a 
violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,886, with interest thereon at the 
rate of 13 percent per annum from February 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,134) 


Cook SALes CoMPANY v. GRAND AVENUE Propuce Co., Inc. PACA 
Docket No. 2-6146. Decided December 19, 1983. 


Invoice as evidence of contract terms. 


Where respondent did not protest the terms indicated on invoices which listed com- 
plainant as seller and it as buyer, it is liable for full contract price even though it 
paid third party which was name on invoice as broker. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $1,050 in connec- 
tion with the sale of six loads of cabbage in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability to complainant. 

Since the amount claimed as damages does not exceeds $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement. Respondent elected not to 
submit any additional evidence. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cook Sales Company, is a partnership whose ad- 
dress is 15607 North 20th Street, Phoenix, Arizona. 

2. Respondent, Grand Avenue Produce Co., Inc., is a corporation 
whose address is P.O. Box 1892, Phoenix, Arizona. At the time of 
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the transactions involved herein, respondent was licensed under 
the Act. 

3. On each of six occasion, August 20 and 23, September 14, 16 
and 26, and October 4, 1981, complainant sold and shipped to re- 
spondent one load of cabbage for a total of $1,050, f.o.b. The con- 
tracts were negotiated by Prima Fruit Company, Phoenix, Arizona, 
which acted as the broker. 

4, The six loads of cabbage were shipped from loading points in 
Colorado in interstate commerce to respondent, which accepted 
them. 

5. Complainant sent respondent an invoice for each load of cab- 
bage from three to four days after shipment. These invoice show 
complainant as the seller, respondent as the buyer, and Prima 
Fruit Company as the broker. Respondent did not object to these 
invoices until December 1981. 

6. Respondent has failed to pay complainant any part of the 
$1,050 claimed by complainant. 

7. An informal complaint was filed on December 23, 1981, which 
was within nine months from the time the causes of action herein 
accrued. 


CONCLUSIONS 


Respondent admits receiving and accepting the six loads of cab- 
bage, but claims that it bought the cabbage from Prima Fruit Com- 
pany, Phoenix, Arizona, to whom it made payment in full. Com- 
plainant claims that it has never been paid for the six loads of cab- 
bage. Complainant asserts that Prima Fruit Company was the 
broker and the respondent’s payment to the broker did not satisfy 
respondent’s obligation to pay complainant. 

In support of its position, complainant has submitted the sworn 
opening statement of one of its partners and sales manager, Nolan 
Cook, who states that three or four days after shipment of each of 
the six loads of cabbage, he mailed an invoice to respondent for 
that load. These six invoices, which are part of the record herein, 
show complainant as the seller, respondent as the buyer, and 
Prima Fruit Company as the broker. Mr. Cook claims that com- 
plainant never received any protest from respondent concerning 
the invoice or the quality of the cabbage. Although respondent was 
given an opportunity to respond to the opening statement it elected 
not to do so, and thus there is no evidence of respondent having 
denied receiving complainant’s invoice shortly after shipment of 
the cabbage. As respondent failed to object upon its receipt of com- 
plainant’s invoices, we must accept the terms of the invoices as evi- 
dencing the contract terms between the parties. Casey Woodwyk, 
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Inc. v. Albanese Farms, 31 Agric. Dec. 311 (1972). Therefore, we 
conclude that the agreed upon contract terms between the parties 
provided for complainant to be the seller, respondent the buyer, 
and Prima Fruit Company the broker. Respondent’s payment to 
the broker did not constitute payment to complainant and was 
done at respondent’s own risk. Respondent is liable to complainant 
for the total price of $1,050 for the six loads of cabbage, and its fail- 
ure to pay this sum to complainant is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,050, with interest thereon at 
the rate of 13% per annum from November 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,135) 


REGLA ImporT-ExPpoRT MANAGEMENT Corp. v. FARM FRESH 
Propuce, Inc. PACA Docket No. 2-6169. Decided December 19, 
1983. 


Complainant’s version of contract supported by preponderance of the evidence— 
Reparation awarded. 

George S. Whitten, Presiding Officer. 

Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $12,416.40 in con- 
nection with a transaction in interstate commerce involving a ship- 
ment of avocados. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to complainant. 

The amount claimed as damages in the formal complainant does 
not exceed $15,000.00, and therefore, the shortened method of pro- 
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cedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified complaint is 
considered a part of the evidence herein as is the Department’s 
report of investigation. In addition, the parties were given the op- 
portunity to submit evidence in the form of verified statements. 
Complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Regla Import-Export Management Corp., is a 
corporation whose address is 7370 N.W. 36th Street, Suite 319-B, 
Miami, Florida. 

2. Respondent, Farm Fresh Produce Inc., is a corporation whose 
address is N.Y.C. Terminal Market, Row A, Hunts Point Ave. & E. 
Bay Ave., Bronx, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

8. On or about July 19, 1982, complainant sold to respondent one 
truckload of avocados packed in % BU-CB cases, consisting of 564 
cases of size 12’s at $4.50 per case, 703 cases of size 10’s at $4.90 per 
case, 900 cases of size 9’s at $4.90 per case, and 413 cases of size 8’s 
at $4.90 per case, or a total of $12,416.40, f.o.b. It was agreed be- 
tween the parties that the avocados would be U.S. combination and 
USS. No. 2 grade. 

4, On July 20, 1982, between the hours of 6:00 p.m. and 9:30 p.m., 
2,000 % of BU-CB cases of avocados size 8-12 were federally in- 
spected at the place of business of Arias Produce Corp., Miami, 
Florida, and found to grade U.S. Combination with no decay. On 
July 20, 1982, between the hours of 6:00 p.m. and 9:30 p.m., 600 %4 
BU-CB cases of size 8-12 avocados were federally inspected at the 
place of business of Arias Produce Corp., Miami, Florida, and found 
to grade U.S. No. 2 with no decay. 

5. On July 20, 1982, complainant shipped the avocados to re- 
spondent in Bronx, New York, by truck. 

6. On July 22, 1982, at approximately 8:00 a.m., the truckload of 
avocados arrived at respondent’s place of business in Bronx, New 
York, and were subjected to federal inspection at 8:30 a.m. on that 
day. As a result of that inspection an abridged inspection certifi- 
cate was issued which stated in relevant part as follows: 


CARRIER: TRAILER: LOAD IN CARRIER INTACT 


TEMPERATURE PRODUCT: DOOR 49°; TOP 53°F 
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PRODUCTS INSPECTED: Avocados “Florida Finest Avocados, Arias Prod- 
ucts, Fla.” and marked “6” or “7” or “8” or “9” or “10” 


APPLICANT STATES: 2,580 Cartons 


CONDITION: Mostly firm, some firm ripe, few ripe. Average 3% soft. Av- 
erage 1% decay. 


REMARKS: Inspection and certificate restricted to 400 Cartons being un- 
loaded at time of inspection and upper 6 layers of 3 complete stacks near- 
est rear door. 


7. On July 23, 1982, at 6:20 a.m., 2,300 cartons of avocados were 
subjected to federal inspection at respondent’s store and an 
abridged inspection certificate was issued which stated in relevant 
part as follows: 


TEMPERATURE PRODUCT: RANGE: 55 to 71°F 


PRODUCTS INSPECTED: Avocados in cartons “Florida’s Finest, Aria’s 
Produce Corp., Miami, Fla.” Federal state inspected 6 30 Hous 92 Date (il- 
legible) 20” marked “7” “8” “9” “10” or “12” 


APPLICANT STATES: 2,300 Cartons 


QUALITY: PERMANENT DEFECTS: range 163 Avocados (8 to 38%) in 
most cartons, none in some, average 17% damage by scars. 


CONDITION: Few hard. Mostly firm, some firm ripe. Few ripe. Average 
1% overripe. Average 1% damage by brown discoloration. No decay. 


FAIL TO GRADE US. No. 1 


REMARKS: Applicant states above lot unloaded from J12267 Fla. Above 
lot previously inspected for condition only and reported from federal certif- 
icate B15111 dated July 22, 1982. 


8. Respondent has not paid complainant any part of the purchase 
price for the avocados. 

9. The formal complaint was filed on September 2, 1982, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s defense consists of two allegations: First, that it 
purchased U.S. No. 1 avocados, but was shipped avocados of a 
lesser grade; and, second, that complainant agreed after the arrival 
of the avocados to protect respondent from any loss. Complainant, 
on the other hand, contends that the avocados were sold as US. 
No. 2, and U.S. Combination Grade, and that no change in the con- 
tract was made subsequent to the arrival of the avocados. 

The parties supported their respective positions principally 
through the sworn affidavits of John R. Plana, President of com- 
plainant, and Frank Spinale of respondent’s firm. These affidavits 
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are in direct conflict on the principal issues. Except for an ex- 
change of telegrams, the content of which is not conclusive in de- 
termining the issues, and the inspection reports, the relevant docu- 
mentary evidence submitted by the parties is scanty. Respondent’s 
Mr. Spinale stated in a letter to the Department dated August 13, 
1982, that the contract was negotiated through a broker, “Mann”, 
of Hidalgo, Texas: 


Further be advised the Farm Fresh Inc. never ordered any 
avocados from Regla Import-Export. This transaction was 
handled and was made b “Mann” of Hidalgo, Texas. En- 
closed find copy of wire from “Mann” substantiating that 
he never discussed any thing, but #1 avocados with Regla 
Import-Export. 


Respondent enclosed a telegram from a Barry London of Gerald 
Mann Produce which stated as follows: 


THIS WILL CONFIRM THAT ALL DISCUSSIONS FOR AVOCADOS TO 
BE SHIPPED TO YOUR COMPANY THROUGH JOHN _ OF 
RAGLA IMPORT EXPORT WERE FORE US #1 ONLY. GERALD MANN 
ONLY INVOLVEMENT WAS IN BRINGING YOURSELVES TOGETHER 
WITH RAGLA. 


Later Mr. London wrote a letter to the Department which stated 
as follows: 


To clarify our telex of 7-27-82. Gerald Mann Produce did 
not negotiate the sale. Gerald Mann Produce introduced 
the two parties and discussed the first shipment only. 
However, before any sale or shipments were made from 
Regla to Farm Fresh, their dealing were on a direct basis 
only. Thus, Gerald Mann Produce having no involvement. 


According to this letter Gerald Mann’s involvement was only to 
bring the parties together relative to the first shipment. The first 
shipment of avocados was made several days prior to the subject 
shipment and is not involved in this proceeding. Thus, Mr. Spin- 
ale’s statement the “Farm Fresh Inc. never ordered any avocados 
from Regla Import-Export. This transaction was handled and was 
made by “Mann” of Hidalgo, Texas.” is not supported by the bro- 
kerage firm. Furthermore, the discussion of U.S. No. 1 grade that 
the broker referred to was obviously relative to the first shipment 
of avocados and not to thé shipment which is the subject of this 
proceeding. We take official notice of the report of investigation in 
PACA Docket No. 2-6170, Regla Import-Export Management Corp. 
v. Farm Fresh Produce Inc., a companion case which involves the 
first shipment of avocados. Such report of investigation shows that 
the shipment of avocados involved in the case was federally in- 
spected at shipping point and found to grade U'S. No. 1. 
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Relative to the question of whether there was a protection agree- 
ment subsequent to the arrival of the avocados, Mr. Spinale made 
the following statement: 


Farm Fresh Produce called the U.S.D.A. on July 23, 
1982 for another inspection, certificate #B 15205 exhibit 
#3. Mr. John Plana, of Regla was informed of the 
U.S.D.A. report, temperatures and condition of the load. 
He agreed that being late Friday it would be best to sell 
these avocados and he would protect us. We also informed 
Mr. John Plana, that we — not pay freight due to high 
temperature. After man: es had been made we received 
a call from Mr. John Plane suggesting we re-load this lot 
of avocados back on the truck. We told him that it was not 
possible as too many had already been delivered. 


During this conversation Mr. John Plana instructed us 
to pay the truckmen and call him upon the completion of 
sales. Later Friday afternoon we received a wire in com- 
plete contradiction from Regla exhibit #8 and wired back 
~ pneeens that same day as per exhibit #4 and exhib- 
it #5. 


Contrary to this statement by Mr. Spinale we note that although 
Exhibit #8 is a telegram from John Plana which is inconsistent 


with any protection agreement, it was not sent on Friday after- 
noon, but rather at 10:44 EST on Friday morning. This telegram 
states in relevant part as follows: 


THE AVOCADOS SOLD TO YOU ON 07-19-82 ARE USDA APPROVED 
AND WERE ACCEPTED AS PER OUR TELEPHONE CONVERSATIONS. 
NUMBER 12’S COUNT - $4.50 PER CASE F.O.B. .MIAMI. NUMBER 8, 9, 
10’s. $4.90 PER CASE F.O.B. MIAMI. THESE PRICES WERE ACCEPTED 
TJPON ARRIVAL OF SHIPMENT OF 07-22-82. WE WILL HOLD FIRM 
TO THE INVOICE AND EXPECT FULL PAYMENT FOR OUR MER- 
CHANDISE. PAYMENT SHOULD BE RECEIVED AT OUR OFFICE NO 
LATER THAN SEVEN DAYS FROM THE ABOVE DATE OF THIS 
WIRE. REGARDS. 


Thus, if we accepted Mr. Spinale’s contentions, we would have to 
believe that complainant was agreeing on Friday morning to a pro- 
tection agreement, and at approximately the same time sending 
the above quoted telegram to respondent. 

After reviewing all of the evidence submitted by the parties to- 
gether with the Department’s reports of investigation, we have con- 
cluded that complainant’s version of the contract between the par- 
ties and the events which occurred subsequent to the arrival of the 
avocados is supported by a preponderance of the evidence. We con- 
clude, accordingly, that complainant has proven that the contract 
called for U.S. No. 2 and U.S. Combination grade avocados, and 
that there was no protection agreement or other modification of 





J.R. BROOKS & SONS, INC. 
Volume 42 Number 8 


the contract subsequent to the arrival of the avocados at respond- 
ent’s place of business. The federal inspections taken on arrival of 
the subject avocados were not inconsistent with the sale and deliv- 
ery of avocados grading U.S. No. 2 and U.S. Combination grade at 
time of shipment. We conclude that respondent is liable to com- 
plainant for the full purchase price of the subject avocados or 
$12,416.40. Respondent’s failure to pay complainant such amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $12,416.40, with interest thereon 
at the rate of 13% per annum from August 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,136) 


J. R. Brooxs & Sons, Inc. v. Las Vittas Propuce Company, INC. 
PACA Docket No. 2-6221. Decided December 19, 1983. 


Acceptance by unloading—No proof of breach of contract—Reparation awarded. 
George S. Whitten, Presiding Officer. 


John M. Himmelberg, Washington, D.C., for complainant. 
Yolanda Haces Flader, Chicago, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $15,720.00 against respondent in con- 
nection with the sale to respondent of one truckload of avocados. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto, 
denying liability to complainant, and alleging a counterclaim 
against complainant arising out of the same transaction. in the 
amount of $2,716.00. Complainant filed a reply to the counterclaim 
denying any liability thereunder. 
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Although the amount claimed as damages in the complaint ex- 
ceeds $15,000.00, the parties waived oral hearing, and the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence, as is the 
Department’s report of investigations. In addition, the parties were 
given the opportunity to file further evidence in the form of sworn 
statements. Complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement in 
reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, J. R. Brooks & Son, Inc., is a corporation whose 
address is P.O. Drawer 9, Homestead, Florida. At the time of the 
transaction involved herein complainant was licensed under the 
Act. 

2. Respondent, Las Villas Produce Company, Inc., is a corpora- 
tion whose address is 83 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about June 30, 1982, complainant sold to respondent one 
truckload of Brooks Quality fresh avocados at $7.00 per flat, deliv- 
ered to respondent’s place of business in Chicago. There was an 
agreement between the parties that since the market was falling 
the price would be reviewed in the morning of July 5, 1982, before 
invoicing. 

4. Between the hours of 8:00 a.m. on June 28, 1982, and 8:00 a.m. 
on June 30, 1982, the avocados were federally inspected at Rich- 
land, Florida, with the following results in relevant part: 


PRODUCT: Avocados 
BRAND OR STAMPING: Brooks Quality 


MANIFESTED/TYPE & SIZE OF CONTAINER/SIZE, COUNT, RANGE, 
OTHER: 8,289 1/4 bu., 7 thru 16; 467 1/2 bu., 24 thru 28 


GRADE: U:S. No. 3 


5. On June 30, 1982, complainant shipped to respondent one 
truckload containing 2,620 flats of Brooks Quality fresh avocados of 
the following sizes: size 7—140 cartons, size 8—874 cartons, and size 
9—1,600 cartons. 

6. The truck arrived at respondent’s place of business at 83 S. 
Water Market, in Chicago, Illinois, on the evening of July 4, 1982. 
The load was delivered to respondent at the same location at 6:00 
a.m. on July 5, 1982, and two thirds of the shipment was unloaded 
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by respondent’s personnel and placed on respondent’s loading dock 
at 83 South Water Market. Respondent then proceeded to sell por- 
tions of the avocados while two thirds of the load remained on re- 
spondent’s dock and one third remained on the truck with the 
doors open. The outside air temperature in the Chicago area 
reached a high of 95° on July 5, 1982, which was the maximum 
temperature recorded for the month of July. At approximately 2:30 
p.m. one third of the load was put back on the trailer on pallets, 
and the driver was asked to take the remainder of the shipment to 
respondent’s warehouse at 157 North Morgan. After arrival of the 
truck at the warehouse more avocados were removed from the 
truck leaving approximately 12 to 15 pallets (936 to 1,170 flats) on 
the truck. On July 6, 1982, the truck returned to respondent’s place 
of business at 83 South Water Market at 8:00 a.m. 

7. On July 6, 1982, at 2:45 p.m. a portion of the avocados remain- 
ing on the trailer were federally inspected with the following re- 
sults in relevant part: 


TRAILER LIC.: FLORIDA C90573 

KIND: Mechanical Refrig. 

WHERE INSPECTED: 83 S. Water Market 

Condition of Equipment: Temperature controls running. 


Products Inspected: AVOCADOS in cartons pringed “Brooks, Florida Avo- 
cados, J. R. Brooks & Son Inc., Homestead, Florida,” and stamped “Florida 
Federal State Inspected Insp. 903 House 2 Date 30.” Applicant states 1,000 
cartons remaining in trailer after inspection. 


Condition of Load: Partly unloaded. Loaded from rear doors to 1/2 of trail- 
er, 2 pallets wide, 2 and 3 rows lengthwise and crosswise, 13 layers, 6 car- 
tons per layer per pallet. 


Condition of Pack: Fairly tight in molded trays. 
Temperature of Product: At rear doors: Top 58° and bottom 69°F. 


Condition: Generally ripe. Damage by bruising in most cartons none, in 
some 1 and 2 avocados, average 4%. Soft in most cartons 1 to 9 avocados, 
in some none, average 31%. No decay. 


Remarks: Inspection and certificate restricted to product and lading in all 
layers of 1 stack nearest rear doors and upper 9 layers of next 9 stacks. 


8. On July 5, 1982, complainant’s salesman, Steven B. Robinson, 
talked by telephone to respondent’s president, Carmel Caldero, and 
it was agreed that the price of the avocados would be adjusted to 
$6.00 per flat. 

9. The formal complaint was filed on November 3, 1982, which 
was within nine months after the causes of action herein accrued. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


CONCLUSIONS 


Complainant and respondent have presented us with widely dif- 
fering accounts of what transpired in connection with the subject 
avocado transaction. The Findings of Fact reflect substantially the 
contentions of complainant as to what transpired. Briefly, respond- 
ent contends, in contradiction to complainant’s version of the 
events, that the contract from the outset was on an open account 
basis with price to be agreed upon by the parties on delivery. Re- 
spondent states that arrival was on July 5, and states that, al- 
though July 5 was a holiday, respondent had agreed to receive the 
avocados on that date. Respondent’s witnesses state that when the 
truck arrived on July 5, at 83 S. Water Market the driver was told 
that delivery was to take place at respondent’s warehouse located 
at 157 N. Morgan Street. According to respondent its employee, 
Rafael Maldonado, had been sent to the Morgan Street address to 
open respondent’s warehouse and receive the shipment. Respond- 
ent’s Mr. Maldonado stated that two or three pallets were removed 
from the rear of the truck at respondent’s warehouse on N. 
Morgan Street and, after examination of several of the cartons dis- 
closed that the avocados were not in good condition, all of the avo- 


cados were put back on the truck and the driver was told to return 
the next day when a federal inspection would be available. Mr. 
Maldonado stated in a sworn affidavit: 


On July 6, Tuesday, the truckdriver (sic) came back, the 
inspection took place and the avocados were unloaded at 
the warehouse located at 157 N. Morgan Street. The ware- 
house is a building that is not open to the public and that 
does not have a dock. The trucks back right into the back 
of the warehouse, and with a forklift truck we moved the 
shipments that are already placed in the rear of the trucks 
in the refrigerated warehouse. There are no sales employ- 
ees at the warehouse and no sales can be made at that lo- 
cation. 


Also, in a sworn statement Mr. Caldero denied the sworn state- 
ment of the trucker concerning sales of the avocados made on July 
5, and stated in part as a reason for his denial that 


“No sales or purchases are transacted at the warehouse, 
since the selling office is located 83-85 S. Water Market, 
and there are no employees or selling facilities at all at 
the warehouse. 


In addition, respondent contends that following the federal in- 
spection on July 6, it rejected the avocados and communicated this 
rejection to complainant’s salesman and was told to salvage the 
load. Respondent maintains that it salvaged the load in the best 
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manner possible. Respondent remitted to complainant $3.50 per 
flat for 800 flats, and such payment was included in a check which 
also included payment on another load of produce which is extra- 
neous to this case. Complainant rejected respondent’s payment, and 
returned the check to respondent. 

Several factors have led us to accept complainant’s version of the 
events surrounding the avocado transaction, the chief of which are 
as follows: First, respondent has failed to account in any way for 
approximately 800 of the cartons of avocados. Subsequent to the 
federal inspection at destination, which is recorded in the Findings 
of Fact, two additional federal inspections were made of avocados 
while they were stacked in respondent’s warehouse at the N. 
Morgan Street address. Both of these inspections state “Applicant 
states lot consists of 1,000 cartons.” The first of these inspections 
was made on July 8, 1982, and the last on July 14, 1982. The July 
14, inspection states under “Remarks:” that “Applicant states 
above lot is to be dumped.” While respondent did not secure a 
dump certificate, we can take this last inspection as accounting in 
some way at least, for 1,000 of the cartons. In addition, respondent 
claims to have sold 800 cartons, and attempted to pay complainant 
$3.50 per carton for these. This leaves 820 cartons totally unac- 
counted for. Second, respondent relies heavily upon its contention 
that the avocados were brought to the warehouse location at N. 
Morgan Street on July 5, and on July 6, and that there was no 
dock at that location on which the avocados could have been 
placed, and that no sales did take place from that location. Specifi- 
cally, respondent’s Mr. Maldonado stated: 


After I picked up two or three pallets I opened a few car- 
tons, as I -—- do when I receive deliveries, to check the 
condition of the shipment. I noticed that the avocados 
were ripe and there were some soft avocados. Because the 
avocados we received should be green and hard, I decided 
not to unload any more pallets and I called Mr. Caldero 
from the warehouse to advise him of the condition of the 
avocados. Mr. Caldero instructed me to put back into the 
truck the pallets of avocados I had unloaded and to advise 
the truck driver that we could not receive the shipment 
without a certificate of inspection regarding condition 
from the Department of Agriculture. Because July 5th was 
a holiday Mr. Caldero could not get an inspector that day 
and called me and told me to tell the truck driver to come 
back with the shipment early on July 6. After I gave this 
——— to the — driver, he came into the ware- 
house and made a phone call to Florida asking for instruc- 
tions, then left with the shipment, and said that he would 
be back the next mornin: g- On July 6, Tuesday, the truck- 
driver (sic) came back, the inspection took p. ace and the 
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avocados were unloaded at the warehouse located at 157 
N. Morgan Street. The warehouse is a building that is not 
opened to the ogres and that does not have a dock. The 
trucks back rig! t into the back of the warehouse, and with 
a forklift truck we move the shipments that are already 
pene in the rear of the trucks into the refrigerated ware- 

ouse. There are no sales employees at the warehouse and 
no sales can be made at that location. 


The problem with this statement by respondent’s employee is 
that the federal inspection made on July 6, 1982, at 2:45 p.m., 
clearly shows that such inspection was conducted at “83 S. Water 
Market.” 

A Ryan temperature recorder was included on this load. The 
truck driver contended that the Ryan temperature recorder was 
still present on the load when he arrived but that at some point on 
July 5, while respondent was unloading the trailer, the tape disap- 
peared. The truck driver also stated that he saw an employee of 
respondent remove the Ryan tape from the recorder. The truck 
driver had been instructed on the bill of lading to remove the Ryan 
tape and mail it back to complainant. Respondent maintains that if 
the truck driver saw one of respondent’s employees removing the 
tape it was his responsibility to secure the tape from the employee 
and return it to complainant. Respondent maintains that since this 
was a delivered sale complainant had the responsibility for proving 
that the avocados were transported at the proper temperatures and 
the complainant’s failure to submit the Ryan tape means that com- 
plainant has failed to show that proper temperatures were main- 
tained during transit. We do not agree with the respondent’s con- 
tention that, if the truck driver’s statement is true concerning one 
of respondent’s employees removing the Ryan tape, responsibility 
for the absence of the Ryan tape must fall upon complainant. If 
such statement is true, the primary responsibility for the absence 
of the Ryan tape clearly falls upon the employee of respondent who 
removed the tape, and in turn upon respondent. However, it is cer- 
tainly true that in a delivered sale complainant was responsible for 
delivering the avocados to respondent in good condition, and a fail- 
ure to demonstrate that correct temperatures were maintained 
during transit is a factor to be considered in determining whether 
the avocados were in good condition when delivered. However, in 
the light of the way in which the avocados were dealt with after 
delivery, namely, being allowed to sit during extremely hot weath- 
er on respondent’s loading dock and on the truck with the door 
open, we find that the condition of the avocados as shown by the 
federal inspection on July 6 is adequately accounted for by the 
high temperature experienced on July 5. The Department’s publi- 
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cation Protecting Perishable Foods During Transport By Motor 
Truck, Agriculture Handbook No. 105, Agricultural Research Serv- 
ice, U.S. Department of Agriculture, states in relevant part con- 
cerning avocados as follows: 


The optimum transit temperature of cold-tolerant avoca- 
dos is 40°F. Cold-intolerant or West Indian varieties should 
be held at 55°F. . . . above this temperature the rate of rip- 
ening and softening of the fruit increases as the tempera- 
ture rises. Therefore, it is important not to let avocados sit 
on loading docks in warm weather, nor to load precooled 
and nonprecooled in the same load. 


The Department’s publication Market Diseases of Citrus and 
Other Subtropical Fruit, Agriculture Handbook No. 398, Agricultur- 
al Research Service, U.S. Department of Agriculture, states under 
the topic “Heat Injury”, relative to avocados, that “at 80°, rapid 
and occasionally uneven softening may occur, .. .” 

We conclude that respondent accepted the subject avocados by 
unloading a substantial portion thereof on July 5, 1982, and there- 
fore became liable to complainant for the modified contract price of 
$6.00 per carton, or $15,720.00. We also conclude from all the evi- 
dence that the avocados arrived in good condition, and that the fed- 
eral inspection made at 2:45 p.m. on July 6, 1982, does not accu- 
rately reflect the condition of the avocados at time of arrival. Since 
respondent accepted the avocados, and has not proved a breach of 
contract on the part of complainant, respondent is liable to com- 
plainant for the full purchase price thereof, namely $15,720.00. Re- 
spondent’s failure to pay this amount to complainant is a violation 
of section 2 of the Act, for which reparation should be awarded to 
complainant with interest. 

Other matters bearing on the factual issues were in dispute be- 

tween the parties herein. We have fully considered these matters 
and they have been decided in complainant’s favor. We have not 
deemed it necessary to treat them in this decision. 
' Since respondent’s counterclaim arose out of the same transac- 
tion as the complaint, and was based upon the allegation of breach 
of contract on the part of complainant, respondent’s counterclaim 
should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $15,720.00, with in- 
terest thereon at the rate of 138% per annum from August 1, 1982, 
until paid. 

The counterclaim is dismissed. 
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Copies of this order shall be served upon the parties. 


(No. 23,137) 


Acri-Pak Frurr Company v. Caito Foops Service, Inc. PACA 
Docket No. 2-6273. Decided December 19, 1983. 


Terms of contract—Duty of broker. 


Where broker, acting on behalf of buyer, fails to inform seller of a term of the con- 
tract wanted by the buyer, such term is not a part of parties’ contract. 


Dennis Becker, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 


timely complaint sought an award of reparation in the amount of 
$10,138.50 in connection with four transactions involving the sale 
of grapes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto neither ad- 
mitting nor denying liability to complainant, but rather explaining 
its view as to the circumstances surrounding the transactions. The 
amount claimed as damages in the complaint does not exceeds 
$15,000.00. Therefore, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are a 
part of the evidence in the case, as is the Department’s report of 
investigations. In addition the parties were given the opportunity 
to file evidence in the form of verified statements, but neither 
party did so. Neither did either party file a brief. 


FINDINGS OF FACT 


1. Complainant, Agri-Pak Fruit Company, is a partnership com- 
posed of Don Davies, Charles Enoch, Dennis Vartan and Lee Yera- 
mian, with an address at P.O. Box 398; Del Rey, California. 

2. Respondent, Caito Foods Service Inc., is a corporation with an 
address at 250 Kitley Avenue, Indianapolis, Indiana. At the time of 
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the transactions involved in this proceeding respondent was li- 
censed under the Act. 

3. On September 1, 1982, as further discussed in paragraphs 4 
through 7 below, complainant sold to respondent four truckloads of 
Thompson seedless grapes at $6.00 per lug plus 70 cents per lug for 
pre-cooling and palletization. The grapes were to be sold at “no 
grade,” f.o.b. The total contract price was $36,385.50. 

4, On September 1, 1982, complainant shipped from loading point 
in California to respondent in Indianapolis, Indiana a truckload of 
Thompson seedless grapes consisting of 1,560 lugs at the above- 
mentioned contract price plus $22.50 for a temperature recorder for 
a total contract price of $10,474.50. On arrival in Indiana respond- 
ent received and accepted the grapes. 

5. On September 2, 1982, complainant shipped from loading point 
in California to respondent in Indianapolis, Indiana a truckload of 
Thompson seedless grapes consisting of 1,020 lugs at the above- 
mentioned contract price plus $22.50 for a temperature recorder for 
a total contract price of $6,834.00. On arrival in Indiana respondent 
received and accepted the grapes. 

6. On September 2, 1982, complainant shipped from loading point 
in California to respondent in Indianapolis, Indiana a truckload of 
Thompson seedless grapes consisting of 1,560 lugs at the above- 
mentioned contract price plus $22.50 for a temperature recorder for 
a total contract price of $10,474.50. On arrival in Indiana respond- 
ent received and accepted the grapes. 

7. On September 3, 1982, complainant shipped from loading point 
in California to respondent in Indianapolis, Indiana a truckload of 
Thompson seedless grapes consisting of 1,320 lugs at the above- 
mentioned contract price plus $22.50 for a temperature recorder for 
a total contract price of $8.602.50. On arrival in Indiana respondent 
received and accepted the grapes. 

8. The sale of the four truckloads of grapes was brokered by West 
Coast Produce Sales, Visalia, California. The broker’s memoranda 
of sale and invoices show that the contracts were “no grade” con- 
tracts. After arrival in Indiana 3,690 lugs of grapes from three lots 
were inspect at respondent’s cooler on September 7, 1982. The in- 
spection showed with respect to condition that there was an aver- 
age of 8% shatter berries and 2% serious damage by weak, discol- 
ored, watery shriveled berries. Respondent believed that it was 
going to receive grapes which had not more the 4% shatter. How- 
ever, its expectations in this regard were not conveyed to complain- 
ant by broker. Respondent demanded an adjustment in price on the 
ground that the berries were not of the quality it had ordered. It 
paid complainant $26,247.00, and took an adjustment of $10,138.50. 
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9. A formal complaint was filed in this proceeding on March 15, 
1983, which was within nine months from the time the causes of 
action herein arose. 


DISCUSSION 


This proceeding involves a dispute as to whether the contract en- 
tered between complainant and respondent required that complain- 
ant ship Thompson seedless grapes to respondent which had not 
more than 4% shatter. There were four shipments involved be- 
tween September 1, 1982 and September 3, 1982. Prior to the trans- 
actions with which we are concerned respondent had dealt with 
complainant, and had received a load of Thompson seedless grapes 
which had less than 4% shatter. It believed that the grapes shipped 
pursuant to the instant contracts would also meet that require- 
ment. Whether it conveyed that message to the broker, West Coast 
Produce Sales, Visalia, California need not be decided here. It is 
clear on this record that complainant was not told that respondent 
required grapes which had less than 4% shatter. Respondent stated 
in a letter dated November 29, 1982 to the Department of Agricul- 
ture that “We assumed future loads of Agri-Pak Thompson Grapes 
would arrive in the same condition as the first load, since they 
were quoted the same way, as Agri-Pak Thompson Grapes.” It fur- 
ther acknowledged in its sworn answer that “it is clearly evident 
after talking with Don Davies (of complainant) that he was not 
fully nor adequately informed of the requirements of the product 
that Mr. Gilbert (of the broker) described to our buyer, Ray Ruth.” 
In a situation such as this, where the broker is bringing the two 
parties together to achieve a contract it is the duty of the broker to 
convey the contractual requirements of each party to the other. (7 
CFR 46.28). It acts on behalf of each individual party for whom it is 
conveying such information (7 CFR 46.28a). Therefore, in this in- 
stance, with respect to the 4% shatter requirement, it was acting 
an behalf of respondent. Complainant’s failure to receive this infor- 
mation must be construed to be the responsibility of respondent 
under these circumstances. Therefore, we have no choice but to 
conclude that respondent has failed to pay complainant $10,138.50, 
which failure is a violation of section 2 of the Act. 

In view of the decision above it is not necessary to determine fur- 
ther what was the condition of the grapes on arrival in Indianapo- 
lis, Indiana. In any event respondent did not raise an issue as re- 
gards the total amount of shatter or other condition defects which 
were shown in the inspection of three of the truckloads, and having 
accepted the grapes it had the burden of prove damages in this 
regard. Sunny Ridge Farms v. Edward Dilatush & Co., Inc., 30 
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Agric. Dec. 961 (1971). Neither are we in a position in this proceed- 
ing to determine whether the broker was liable for failing to 
convey pertinent information to complainant from respondent be- 
cause the broker is not a party in this proceeding. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant as reparation $10,138.50 with interest thereon at 
the rate of 13% per annum from October 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,138) 


MENDELSON-ZELLER INC. Co., v. R & R Frurr Company. PACA 
Docket No. 2-6180. Decided December 20, 1983. 
Size of peaches unspecified in contract—Reparation awarded. 


Dennis Becker, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant sought a repara- 
tion award against respondent in the amount of $19,707.55 in con- 
nection with the sale of a truckload of peaches in interstate com- 
merce. On January 19, 1983, an order requiring the payment of an 
undisputed amount of $4,180.80 was issued, leaving for resolution 
in this proceeding the disputed amount of $15,526.75. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto deny- 
ing liability to complainant. Although the amount claimed as dam- 
ages exceeds $15,000 the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is being used 
because neither party requested an oral hearing. Pursuant to such 
procedure the parties were given an opportunity to submit addi- 
tional evidence in the form of verified statements. Both parties 
took advantage of this opportunity by submitting affidavits pertain- 
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ing to the issues in this case. Both parties were given the further 
opportunity to submit briefs, and complainant did so. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation with 
an address at 450 Sansome Street, San Francisco, California. 

2. Respondent is a partnership composed of Raymond D. Schneff 
and Romeo Simone, doing business as R & R Fruit Company, with 
an address at P.O. Box 148, Queen Creek, Arizona. At the time of 
the transaction involved herein respondent was licensed under the 
Act. 

3. On May 19, 1982, complainant sold to respondent a truckload 
of peaches consisting of 1,703 cartons of various sizes and prices 
plus $.35 per carton cooling and $22.50 for a Ryan thermometer for 
a total contract price of $19,707.55, f.o.b. On or about May 19, 1982 
respondent sold such truckload of peaches in interstate commerce, 
with the shipment going from Arizona to Memphis, Tennessee, 
where it was subjected to a federal inspection. 

4. The federal inspection was held on May 21, 1982, at 11:00 a.m. 
and showed in pertinent part as follows: 


Products Inspected: PEACHES in separate cartons printed “Land O’the 
Sand, packed and shipped by Power Ranches Inc., Higley, Arizona 85236” 
and stamped “Arizona Insp. Lot 115-27, Federal-State” and to denote 
count (84 and 88 noted) or in separate cartons stamped “96 size, 25 lbs. 
net” or to denote count (80, 84 and 88 noted) each printed “Desert Wonder, 
Harris Cattle Company, Queen Creek, Ariz. 85242” each stamped “Desert 
Gold”. Manifested as: 221-80, 689-88, and 449-96 cartons. 


* * * * * 


Size: 80-84-88 count cartons: Generally 2 to 2 3/8 inches in diameter, 
mostly 2 1/8 to 2 1/4 inches in diameter; 80 cartons: From 54 to 60%, aver- 
age 58% under 2 1/4 inches; 84 cartons: From 60 to 68%, average 64% 
under 2 1/4 inches; 88 cartons: From 80 to 86%, average 883% under 2 1/4 
inches and 96 count cartons: Generally 2 to 2 1/4, mostly 2 to 2 1/8 inches 
in diameter. From 68 to 84%, average 76% under 2 1/8 inches. See “Re- 
marks”. 


5. Respondent’s customer accepted the peaches, but insisted that 
it was handling them for the account of respondent. It provided to 
respondent an account of sales which showed a net return of 
$4,180.80, which amount was remitted to complainant, thereby re- 
ducing the amount owed complainant to $15,526.75. 

6. There was no agreement between complainant and respondent 
as regards the minimum sizes of peaches which would be sold to 
respondent. 
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7. A formal complaint was filed in this proceeding on October 8, 
1982, which was within nine months of the time the causes of 
action herein accrued. 


DISCUSSION 


There is no dispute between the parties as to whether the peach- 
es, which originated in Arizona, were shipped in interstate com- 
merce to respondent’s customer in Tennessee. Neither is there any 
obligation on the part of complainant to meet requirements of con- 
tract arrangements entered between respondent and its customer 
in Tennessee. The sole contract with which we are concerned is 
that between complainant and respondent. The sole issue in this 
case is whether the contract entered into between complainant and 
respondent had as a part of it a requirement that the peaches sold 
by complainant at various scale sizes had to be of minimum size in 
diameter. Respondent maintains that there is a standard in the 
trade under which various scale sizes, such as 80, 84, 88 and 96, 
must have minimal diameters. In support of its contention it sub- 
mitted an unidentified document stating at the top “Scale For Nec- 
tarines And Peaches”. This document is without evidentiary value 
because it has not been shown by respondent that it is used by the 
industry. Indeed, it has not been shown where it came from. 

Looking at the record as a whole we find in favor of complainant. 
There is nothing in any of the documents contained in this record 
to show that the parties discussed actual diameters for the peaches. 
Respondent, as the proponent of this position has the burden of 
proof to prove that there was such an understanding. Arkansas 
Tomato Co. v. M-K & Sons Produce Co., Inc., 40 Agric. Dec. 1773- 
1776 (1981); F. H. Hogue Produce Company v. M. Singer’s Sons 
Corp., 33 Agric. Dec. 451 (1974); Rydell California Potato Co. v. The 
Kaufman Brown Potato Company, 16 Agric. Dec. 1055 (1957). It has 
failed to do so. The record merely shows that complainant sold to 
respondent peaches which were shipped in interstate commerce. 
We have no choice other than to conclude that they were of proper 
size. 

Therefore, respondent’s failure to pay $15,526.75 to complainant 
is a violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $15,526.75, with interest thereon at 
the rate of 18% per annum from June 1, 1982, until paid. 
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Copies of this order shall be served upon the parties. 


(No. 23,139) 


BLuE Goose Growers, INc. v. CENTRAL GrocEeRS COOPERATIVE, INC. 
PACA Docket No. 2-6199. Decided December 20, 1983. 


Breach of contract, latent defect, failure to prove. 


George S. Whitten, Presiding Officer. 
Howard W. Gilbert, Jr.. Hagerstown, Maryland, for complainant. 
David W. League, Oak Brook, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.) A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $12,720 in connec- 
tion with the sale of a truckload of peaches in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties, and respondent was served 
with a copy of the complaint. Respondent filed an answer to the 
complaint denying liability to complainant and alleging a setoff. 
Complainant filed a reply denying the allegations of the setoff. 

Since the amount involved herein does not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure 
the verified pleadings of the parties are deemed to be a part of the 
evidence as is the Department’s report of investigation. In addition 
the parties were given the opportunity to file evidence in the form 
of sworn statements. Complainant did not file an opening state- 
ment, respondent files an answering statement, and complainant 
filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Blue Goose Growers, Inc., is a corporation whose 
address is P.O. Box 640, Hagerstown, Maryland. 

2. Respondent, Central Grocers Cooperative, Inc., is a corporation 
whose address is 3701 North Centrella Street, Franklin Park, IIli- 
nois. At the time of the transaction involved herein respondent was 
licensed under the Act. 
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3. On or about June 10, 1982, complainant sold to respondent 
1,060 3/4 bushel boxes of Coronet U.S. Extra No. 1,2 inch diameter 
and up, peaches for $12,720, delivered. 

4. On June 10, 1982, between the hours of 1:00 p.m. and 6:00 
p.m., the peaches were inspected while on a trailer at the place of 
business of complainant’s supplier, Wainwright Farms, in Reyn- 
olds, Georgia, with the following results in relevant part: 


CONDITION Mech Ref. Unit Running 
OF 
CARRIER: 


2 TO 2 1% inches in dia under size within tolerance. 


Averages within tolerance less than 1/2 of 1% decay. 


U.S. Extra No. 1, 2 inches & up 63% fancy color. 


Mostly hard, Some firm few firm ripe Meets Secre- 
tary’s orders meets Canadian import requirements 
f.s.is. stamp 1064 - 1066 Temperature range 46°- 
50°F Net wt. range 38-39 Ibs. Avg 38 % Ibs net wt. 
(Punctuation omitted in original) 


5. On June 10, 1982, at 6:30 p.m., the peaches were shipped from 
Reynolds, Georgia to respondent in Franklin Park, Illinois. The 
peaches arrived at respondent’s place of business at 8:30 a.m. on 
June 14, 1982. At 8:40 a.m., on the same day, a portion of the 
peaches was federally inspected with the following results in rele- 
vant part: 


TRAILER See Remarks. 
LIC.: 


KIND: Mechanical refrigerator. 
WHERE 8701 Cenhalla Street. 


INSPECT- 
ED: 
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Condition of 
Equip- 


ment: 


Products 
Inspected: 


Condition of 
Load: 


Condition of 
Pack: 


Temperature 
of Product: 


Size: 


Condition: 
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Temperature controls not running. 


PEACHES in cartons printed, “U.S. No. 1 Extra, 
Coronet, No. 2” & up, and stamped “Georgia Feder- 
al State inspected 02-1064-82.” Applicant states 
manifested as 1060 cartons. 


Through lengthwise load 7 rows, 6 layers. 
Well filled, jumble pack. 
At rear of trailer: Top 55°F. Bottom 55°F. 


Ranges 2 to 2% = mostly 2 to 2% inches in diameter. 
No offsize. ; 


Clean, mature, well formed. Most peaches show 25 to 
50% of surface blushed pink or red color, some no 
color. Grade defects within tolerance. 


Generally hard to firm and mostly bright green, some 
turning yellow ground color. Damaged by bruising 
scattered throughout pack in most samples 2 to 8%, 
some none, average 4%. Decay averages 1%. 


USS. No. 1 Extra 2 inches minimum. 


Inspection and certificate restricted to product and 
lading in all layers of 7 stacks nearest rear doors 
and trailer license not accessible at time of inspec- 
tion. 


6. Respondent unloaded the peaches into its cooler and on June 
14, through June 16, 1982, shipped 510 cartons of such peaches to 
its retail customers. On June 17, 1982, at 1:30 p.m., an additional 
federal inspection was made of the peaches remaining in respond- 
ent’s cooler with the following results in relevant part: 
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PEACHES in cartons printed, “Wainwright, Produce 
of USA, Wainwright Foods Reynolds, GA.,” and 
marked “2” up, Coronet, U.S. No. 1 Extra,” and 
stamped, “Georgia Federal State Inspected 02- 
1064-82.”” Applicant states 550 cartons. 


Condition of Stacked on pallets in warehouse at above location. 
Load: 


Condition of Well filled, jumble pack. 
Pack: 


Temperature Various locations: 39°F. and 40F. 
of Product: 


Condition: Mostly hard to firm, some firm ripe to ripe and 
mostly light green to turning yellow, many yellow 
ground color. Damage by bruising scattered 
throughout pack and affecting firm ripe to ripe 
fruit in most samples from 2 to 32%, some none, 
average 10%, including in most samples none, 
many from 4 to 32%, average 8%, serious damage. 
Decay in most samples from 2 to 64%, some none, 
average 14%, Rhizopus Rot in various stages, 
mostly early. 


Remarks: Applicant states identified by lot number 2042 


8. On or about June 30, 1982, Richard Barlow, an inspector for 
the United States Department of Agriculture, who was making a 
produce inspection at respondent’s place of business, took a sample 
of 8 to 10 peaches from some cartons of peaches allegedly left over 
from complainant’s shipment that had not as yet been destroyed. 
These samples were submitted to Mr. Lewis Beraha, Research 
Leader, at the Market Pathology Lab. of the Agricultural Research 
North Central Region, Science and Education Administration of 
this Department in Chicago, Illinois. On July 2, 1982, Mr. Beraha 
wrote to respondent stating that he had examined the peach sam- 
ples and found that they “showed bruising and extensive decay by 
Brown Rot.” 

9. The formal complaint was filed on October 25, 1982, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


As disclosed by the findings of fact, the subject peaches were fed- 
erally inspected immediately upon arrival and such inspection, al- 
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though it covered only approximately 1/3 of the load, disclosed that 
the peaches met the grade requirements of the contract. Respond- 
ent, however, contends that the peaches were infected with a latent 
defect which caused their breakdown shortly after arrival, and that 
consequently complainant should be held liable for a breach of con- 
tract. Although we have recognized the concept of breach by latent 
defect as to perishable produce, and have in certain restricted situ- 
ations awarded damages for same (see Welch Fruit Sales v. Jos. No- 
tarianni & Co., 38 Agric. Dec. 589; Brown & Hill v. U.S. Fruit Co., 
20 Agric. Dec 891 (1961); and Bearden Produce Co v. Pats Prod. Co., 
12 Agric. Dec. 682 (1953)), the present case does not present us with 
such a situation. Respondent’s proof in this case rests on a small 
sample taken from a small quantity of peaches allegedly left over 
from a shipment which arrived over two weeks earlier. This does 
not constitute sufficient evidence to sustain respondent’s allegation 
of a breach. 

Since respondent accepted the peaches involved in this proceed- 
ing, and has not proven a breach of contract, respondent is liable to 
complainant for the full purchase price of the peaches, or $12,720. 
Respondent’s failure to pay complainant this amount is a violation 
of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $12,720, with interest thereon at the 
rate of 13 percent per annum from July 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,140) 


THe GARIN ComMPANy v. AGRIPRO, INc. PACA Docket No. 2-6243. 
Decided December 20, 1983. 


Wrongful rejection—Damages—Reparation awarded. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930 as amended (7 U.S.C. 499a et seg). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with the sale and ship- 
ment of one partial truckload of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto, 
denying liability to complainant. 

The amount of damages claimed in the formal complaint does 
not exceed $15,000.00, and the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
therefore applicable. Under this procedure, the verified pleadings 
of the parties are a part of the evidence in the case as is the De- 
partment’s report of investigation. In addition, the parties were 
given an opportunity to file evidence in the form of verified state- 


ments. Complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, the Garin Company, is a corporation whose ad- 
dress is P.O. Drawer 1731, Salinas, California. 

2. Respondent, Agripro, Inc., is a corporation whose address is 
5221 Beachcomber, Oxnard, California. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about April 22, 1982, complainant sold to respondent 685 
cartons of lettuce at $5.50 per carton, plus 65 cents per carton for 
cooling, and $22.50 for a Ryan recorder, for a total price of 
$4,235.25, f.o.b. 

4. On April 22, 1982, at 9:00 p.m., complainant shipped the par- 
tial load of lettuce to respondent’s customer, Winn-Dixie Stores, 
Inc., in Raleigh, North Carolina. Shortly after shipment by com- 
plainant respondent filled out the load with approximately 204 car- 
tons of lemons which were also destined for respondent’s customer 
Winn-Dixie Stores, Inc., in Raleigh, North Carolina. 

5. The load of lettuce and lemons arrived at the place of business 
of respondent’s customer in Raleigh, North Carolina sometime on 
the morning of April 28, 1982, and at 2:25 p.m. on that date a fed- 
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eral inspection was made covering the load which stated in rele- 
vant part as follows: 


TRAILER LIC.: CT 2526 Georgia 
KIND: Mechanical Refrig. 


WHERE INSPECTED: Applicant’s unloading _____ and ware- 
house. 


Condition of Equipment: Mechanical Refrigeration unit not run- 
ning. 

Products Inspected: Iceberg type LETTUCE in cartons print- 
ed “O’Gee Lettuce, The Garvin (sic) 
Company, Salinas, Calif., 2 doz heads 
Lettuce” LEMONS in cartons printed 
“Sunny Cal. California Lemons, Para- 
mount Citrus Assn., Inc., San Francis- 
co (illegible) stamped “165 count”. Ap- 
plicant states 685 cartons Lettuce; 204 
carton Lemons. 


Condition of Load: Partly unloaded, crosswise lengthwise 
load, 5 rows, 1-8 layers. Stacked at 
above location. 


Condition of Pack: Fairly tight to tight. 


Temperature of Product: Lettuce lot; Approx. 12 ft. from rear 
doors, bottom 54°F., top 49°F at vari- 
ous other locations. 


Lettuce lot: Heads or portions of heads 
not affected by condition defects are 
fresh and crisp. Wrapper leaves: No 
decay. Head Leaves: Damage by 
russet spotting from 4 to 13 heads per 
carton, average 48% including 2% se- 
rious damage. Decay averages 1%. 
Lemon lot: Generally firm. Damage 
by skin breakdown from 1 to 7%, 
average 5%. From 4 to 8%, average 
6% contact spot. Decay from 2 to 6%, 
average 4% Green Mold Rot in vari- 
ous stages. 


Lettuce lot: Inspection and certificate 
restricted to product and lading in 
rear 6 stacks of load. Lemon lot: In 
warehouse. 
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6. The Ryan recorder tape which was included with the load of 
lettuce showed a temperature of from 78 to 80° during the first ap- 
proximately 2 hours, with a sharp drop to approximately 38° at the 
6th hour where the trace continued up to approximately the 14th 
hour. There subsequently, was a rise to approximately 47° followed 
by a gradual decline to approximately 45° at the 18th hour and a 
further gradual decline to approximately 40° at the 30th hour 
where the trace continued with slight variation until dropping 
below 40° mark at approximately the 72nd hour. From the 72nd 
hour to the 108th hour the trace declined further to approximately 
36° or 37°. Subsequently there was a rise to approximately 42° at 
the 110th hour and another gradual decline to approximately 38° 
at the 126th hour. From the 126th hour to the 134th hour the trace 
rose gradually to approximately 44° where it ended. 

7. Greenmold fungus on lemons, even in the low amounts shown 
on the lemons by the federal inspection at destination, produces a 
sufficient amount of ethylene gas to have caused the Russet Spot- 
ting shown by the federal inspection to have been present in the 
lettuce at destination. 

8. The informal complaint was filed on October 13, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the difference between 
the amount which complainant realized from its resale of the let- 
tuce and the contract price of the lettuce. Complainant alleges that 
respondent wrongfully failed to accept the lettuce after it arrived 
at destination. Respondent agrees that it refused the truck of let- 
tuce and states that it did so because of the Russet Spotting 
present in the lettuce as shown by the federal inspection at desti- 
nation. There is no indication in the record, nor is there any allega- 
tion in the record, that the rejection by respondent was not made 
and communicated in a timely matter. Accordingly, we conclude 
that the rejection was effective. The question, therefore, for our de- 
termination here is whether the rejection was rightful or wrongful. 

Respondent claims that it was justified in rejecting the lettuce 
due to the high amount of Russet Spotting as revealed by the feder- 
al inspection made on the day of arrival. Complainant, on the other 
hand, claims that the f.o.b. suitable condition warranty was voided 
because the lettuce was in transit an excessive period of time and 
because temperatures were high. However, complainant’s primary 
contention is that the Russet Spotting was caused by the presence 
of ethylene gas in the load which was generated from the green 
mold in the lemons. In support of this contention complainant 
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wrote to Dr. Robert Kasmire, Extension Vegetable Marketing Tech- 
nologist, Agricultural Extension Service, University of California, 
giving him the pertinent facts in regard to this shipment of lettuce 
and inquiring as to the cause of the Russet Spotting. On June 2, 
1982, Dr. Kasmire replied in relevant part as follows: 


The likely cause of Russet Spotting on the lettuce in the 
Garin shipment [file attached] was the green mold (penicil- 
lum digitatum) on the lemons. This organism produced 
ethylene, which causes Russet Spotting on lettuce, at a 
very high rate. The arrival temperatures of the lettuce 
(49°F top and 54°F bottom) suggest that the lettuce tem- 
peratures during transit were above 40°F for a few days 
during transit. Lettuce is more susceptible to ethylene-in- 
duced Russet Spotting above about 40°F. Since the lettuce 
was about 12 from the rear doors in the trailer, I assume 
that the lemons containing the green mold were loaded to 
the rear of the lettuce. This would have placed the lettuce 
“down wind” from the lemons (penicillum) and the ethyl- 
ene, in the trailer’s air circulation stream. 


Lemons by themselves produce ethylene at very low rates, 
and not enough, in my opinion, to have caused the Russet 


Spotting. However, the green mold on the lemons would 
have produced enough ethylene to cause Russet Spotting 
> -_ to hard lettuce heads at temperatures above about 


Complainant’s representative also received a letter from Dr. 
Erving L. Eaks, Plant Physiologist, Department of Biochemistry, 
University of California, Riverside, referring complainant to Dr. 
Kasmire as the correct person to advise complainant ‘on the effect 
of ethylene on lettuce regarding russet spot.” 

We do not deem it necessary to decide whether or not the war- 
ranty of suitable shipping condition was voided due to an excessive 
transmit time or high temperatures, since it is our conclusion that 
the Russet Spotting in the lettuce was caused by the green mold 
rot present on the lemons which were placed in the load by re- 
spondent and were respondent’s responsibility. We conclude, there- 
fore, that respondent’s rejection of the lettuce was wrongful. 

We now come to the question of damages resulting from the 
wrongful rejection by respondent. The Uniform Commercial Code, 
section 2-703, provides in relevant part that, “Where the buyer 
wrongfully rejects . . . then with respect to any goods directly af- 
fected . . ., the aggrieved seller may .. . (d) resell and recover dam- 
ages as hereafter provided (Section 2-706).” Section 2-706 provides 
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in relevant part: “Where the resale is made in good faith and in a 
commercially reasonable manner the seller may recover the differ- 
ence between the resale price and the contract price together with 
any incidental damages allowed under the provisions of this Article 
(Section 2-710), but less expenses saved in consequence of the 
buyer’s breach.” The lettuce was resold by complainant’s agent for 
net proceeds of $1,609.75. The difference between this amount and 
the contract price of $4,235.25 is $2,625.50 which we find to be due 
to complainant from respondent. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,625.50, with interest thereon at 
the rate of 13 percent per annum from June 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,141) 


SmIsson FarMs v. WILKINSON-CooPER Propuce, Inc. PACA Docket 
No. 2-6124. Decided December 21, 1983. 


Failure to adduce evidence of consignment transactions or market price decline 
protection. 


Edward M. Silverstein, Presiding Officer. 
Robert A. B. Reichert, Macon, Georgia, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
in the amount of $36,183.98 against respondent in connection with 
18 shipments of peaches, a perishable agricultural a: in 
interstate commerce. 

A copy of the report of investigation was served upon oni of the 
parties. The respondent was also served with a copy of the com- 
plaint, and filed an answer thereto admitting liability to complain- 
ant in the amount of $1,000.00, buy denying any further liability to 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


complainant. On January 19, 1983, an order was issued requiring 
respondent to pay the undisputed amount to complainant. 

Although the amount claimed in the complaint exceeds 
$15,000.00, the parties have waived oral hearing and therefore, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Under this proce- 
dure, the verified pleadings of the parties are considered part of 
the evidence of the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence by way of sworn statements. Complainant filed a 
sworn opening statement, respondent a sworn answering state- 
ment, and complainant a sworn statement in reply. Neither party 
filed a brief, 


FINDINGS OF FACT 


1. Complainant, Smisson Farms, is a corporation whose mailing 
address is Box 868, Fort Valley, Georgia 31030. 

2. Respondent, Wilkinson-Cooper Produce, Inc., is a corporation 
whose mailing address is Drawer 880, Belle Glade, Florida 33430. 
At all material times, respondent was licensed under the Act. 

3. On or about the following dates in 1981, respondent purchased 


18 loads of peaches from complainant in delivered transactions. 
The relevant particulars of these transactions are as follows: 


Invoice Invoice Respond- 
Date Number Product & Amount Amount ent Paid 
312 600 2” up, “Honeygold”, $ 8,160.00 $ 7,050.00 

US. No. 1. 


321 500 2” up, “Red Glow’, 6,000.00 3,314.42 
US. No. 1. 


323 500 2” up, “Red Glow’, 5,800.00 3,650.00 
US. No. 1. 


324 500 2” up, “Red Glow”, 5,850.00 3,600.00 
US. No. 1. 


331 1000 2” up, “Shepard 11,500.00 98,500.00 
Beauty”, U.S. No. 1. 


332 1000 2” up, “Shepard 10,500.00 4,800.00 
Beauty”, U.S. No. 1. 


336 996 2” up, “June Gold” 10,615.00 3,850.00 
Gunn Lable & 104 
“June Gold” Gunn 
Crestview, U.S. No. 1. 
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Invoice Invoice Respond- 
Date Number Product & Amount Amount ent Paid 
1014 “Coronet” 2” up U.S. 6,084.00 5,070.00 

No. 1. 


1000 2” up, “Coronet” 7,500.00 6,500.00 
US. No. 1. 


854 2” up, “Harvester” 5,978.00 5,124.00 
US. No. 1. 


328 “Harvester” 2” up, 5,755.05 4,791.45 
U.S. No. 1 and 475 

“Harvester,” 1 7/8” up, 

US. No. 1. 


854 “Harvester” 1 7/8 up, 5,165.83 
US. No. 1 and 146 
“Harvester,” 2” up, U.S. 
No. 1. 


325 1 7/8” up, “Gunn,” Y 3,795.00 
U.S. No. 1 and 687 1 7/ 
8” up “Harvester U.S. 
No. 1. 


540 1 7/8 up “Harvester” 
U.S. No. 1 and 510 2” 
up “Harvester” U.S. No. 
a 


627 1 7/8 up “Harvester” 17,733.70 6,982.57 
U.S. No. 1 and 384 2” 
up “Harvester” U.S. No. 
L 


700 2” up “Harvester” 
US. No. 1 and 300 1 7/ 
8” up “Harvester” U.S. 
No. 1. 


713 2” up “Harvester”, 
U.S. No. 1 and 287 2” 
“Gunn-Hvstr” U.S. No. 
+ 


1050 2” up, U.S. No. 1 6,037.50 4,142.50 


$134,911.75 $98,727.77 
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4. On invoices Nos. 331, 354, 356, 395, and 396 complainant 
agreed to grant respondent a reduction of $1.00 per carton, for a 
total of $4.671.00. 

5. Complaint offered to grant respondent a 50 cent reduction on 
invoice no. 422 if respondent sent it a copy of a federal inspection, 
but none was sent. 

6. Prior to purchasing them, respondent had resold each of the 18 
lots of peaches, and the peaches had been shipped directly to re- 
spondent’s customers. Respondent received and accepted each of 
the 18 shipments. As to some of these shipments, respondent issued 
credit memos to its customers. Copies of these credit memos were 
sent to complainant. Additionally, respondent authorized its cus- 
tomers to handle some of these shipments on consignment. 

7. The informal complaint was filed on December 28, 1981, which 
was within nine months of when the causes of action herein ac- 
crued. 


CONCLUSIONS 


This case involves 18 truckloads of peaches. The dispute between 
the parties concerns the balances due for each shipment. With the 
exception of $1,000, for which an order on an undisputed amount 
was issued on January 19, 1983, respondent claims it made full 
payment of the agreed adjusted prices. Essentially respondent 
claims that it had accepted some of the shipments on consignment, 
that complainant had given it market price decline protection, and 
that some of the shipments were received in bad condition. Re- 
spondent has the burden of proof on all of these points. Walker & 
Hagan v. Amato, 27 Agric. Dec 1543 (1968). 

Respondent could have proven its affirmative defenses by way of 
copies of written agreements, or by way of copies of Federal inspec- 
tion certificates. Or respondent could have submitted copies of writ- 
ings which support its allegations, such as telegrams sent to com- 
plainant at the time of the alleged agreements with complainant. 
However, respondent failed to adduce any such evidence. In the 
face of complainant’s denials, respondent’s sworn statements are 
not sufficient to sustain its burden of proof. Complainant did 
admit, however, granting respondent $4,671.00 in allowances. 

Inasmuch as respondent accepted the 18 loads of peaches, it is 
obligated to complainant for the full purchase prices thereof 
($134,911.75), less the amount already paid ($98,727.77), allowances 
granted ($4,671.00) and less the $1,000 covered by our order of Jan- 
uary 19, 1983, or $30,512.98. Respondent’s failure to pay complain- 
ant this amount is a violation of section 2 of the Act for which rep- 
aration plus interest should be awarded. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant $30,512.98, as reparation, with interest thereon at 
the rate of 13 percent per annum from July 1, 1981, until paid. 

Copies of this order shall be served on the parties. 


(No. 23,142) 


REGLA ImporT-ExPpoRT MANAGEMENT Corp. v. FARM FRESH 
Propuce, Inc. PACA Docket No. 2-6170. Decided December 21, 
1983. 


Respondent raised no legal defense—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Helio De LaTorre, Hialeah, Florida, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.) A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,400, in connec- 
tion with a transaction in interstate commerce involving a ship- 
ment of avocados. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
in the form of two separate letters, denying liability to complain- 
ant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000, and, therefore, the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Under this procedure the verified complaint is consid- 
ered a part of the evidence herein as is the Department’s report of 
investigation. Respondent’s answer is comprised of two letters, only 
the second of which is properly verified. Since the first letter is not 
verified, it is not a part of the evidence. In addition, the parties 
were given the opportunity to submit evidence in the form of veri- 
fied statements. Complainant filed an opening statement. Respond- 
ent did not file an answering statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Regla Import-Export Management Corp., is a 
corporation whose address is 7370 N.W. 36th Street, Suite 319-B, 
Miami, Florida. 

2. Respondent, Farm Fresh Produce, Inc., is a corporation whose 
address is N.Y.C. Terminal Market, ROWA, Hunts Point Ave. & E. 
Bay Ave., Bronx, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. On or about July 11, 1982, complainant sold to respondent, one 
partial truckload of avocados packed in 1/4 BU-CB Boxes, consist- 
ing of 100 cases of size 12 and 700 cases of sizes 8, 9 and 10, US. 
No. 1 avocados, at $4.25 per case, delivered, New York, or $3,400.00. 

4. The 800 cartons of avocados were Federaliy inspected at ship- 
ping point in Miami, Florida, between the hours of 1:00 p.m. and 
11:30 p.m. on July 9, 1982, and were found to grade U.S. No. 1 with 
no decay. 

5. On July 12, 1982, complainant shipped the avocados to re- 
spondent in New York. Respondent accepted the avocados after ar- 
rival at its place of business and issued a check to complainant in 
the amount of $3,400 in full payment thereof. However, respondent 
subsequently stopped payment on the check. 

6. The formal complaint was filed on September 2, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The only defense raised by respondent in its answer was the fol- 
lowing statement which is quoted from the second verified letter: 


owt was stop on this check due to problems in- 
volving PACA Docket No. 2-6169. After Mr. John Plana of 
Regla import (sic) and Export completely reversed his 
phone agreement with Farm Fresh Produce, I felt justified 
in stopping check payment. 


It is my understanding that both cases are being reviewed 
at the same time and request this matter be held in abey- 
ance until a decision is reached by your office. 


I stopped payment because we would not have paid the 
truckman, had not John Plana of Regla import-export re- 
quested us to do so. 


It is evident from the record herein that respondent admits re- 
ceipt and acceptance of the avocados. Respondent has raised no 
legal defense to complainant’s claim for payment. We conclude 
that respondent, having accepted the avocados, is libel to complain- 
ant for the full purchase price thereof, or $3,400. Respondent’s fail- 
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ure to pay complainant such amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,400, with interest thereon at 
the rate of 13 per cent per annum from August 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,143) 


Tuomas B. LonG & Sons, Inc. v. Murray G. CRAWForD PRODUCE 
Co. PACA Docket No. 2-6218. Decided December 21, 1983. 


Suitable shipping condition warranty—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Stephen P. McCarron, Silver Spring, Maryland, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agriculture 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of repa- 
ration against respondent in connection with a transaction in inter- 
state commerce involving the shipment of a truck load of sweet 
corn. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto, 
denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and therefore the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to this procedure the verified complaint is considered a part 
of the evidence in the case as is the Department’s report of investi- 
gation. The answer of respondent was not verified and therefore is 
not considered to be in evidence. In addition, the parties were given 
an opportunity to submit further evidence in the form of sworn 
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statements. Complainant filed an opening statement and respond- 
ent filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Thomas B. Long & Sons, Inc., is a corporation 
whose address is P.O. Box 42, RFD, Cape Charles, Virginia. 

2. Respondent is an individual, Murray G. Crawford, doing busi- 
ness as Murray G. Crawford Produce Co., whose address is Route 1, 
Box 193B, Faison, North Carolina. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about July 3, 1982, complainant sold to respondent one 
truck load consisting of 1,143 crates of U.S. Fancy sweet corn at the 
agreed price of $5.60 per crate, f.o.b. 

4. On July 3, 1982, between the hours of 1:00 p.m. and 5:10 p.m., 
the 1,143 crates of sweet corn were federally inspected at loading 
point in the State of Virginia with the following results in relevant 
part: 

PRODUCT: Yellow Type Grain Corn 


BRAND OR STAMPING: C.J. Prettymam, Jr., Inc., Exmore, VA. Produce 
of USA. 


MANIFESTED: 1,143 
TYPE & SIZE OF CONTAINER: W/B Crates (illegible) 


DEFECTS, DECAY, SOFT ROT DECAY: No Decay 
GRADE: US. Fancy (illegible) 


Quality—Husks fresh and Good Green Color—(illegible) milky Kernels— 
Ears (illegible) generally well filled condition. REMARKS: Meets Canadian 
Import Requirements. 


5. On July 3, 1982, complainant shipped the truck load of sweet 
corn from loading point in the State of Virginia to respondent’s 
customer F. G. Lister & Co. Ltd. in Toronto, Canada. 

6. On July 7, 1982, a government inspection was made of sweet 
corn at the place of business F. G. Lister & Co. Ltd. in Toronto, 
Canada with the following results in relevant part: 


DATE: July 7, 1982; IOWA: 12:45 


NAME AND ADDRESS OF APPLICANT: F. G. Lister & Co. Ltd., Ontario 
Food Terminal, Toronto, Ontario 


SHIPPER: Murray G. Crawford Prod. Co., Faison, North Carolina, USA 


CONSIGNEE: F. G. Lister & Co. Ltd., Ontario Food Terminal Toronto, On- 
tario 
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MARKS ON PKGS:: Prod. of USA 
WHERE INSPECTED: In applicant’s whse. 
PRODUCT OR DECLARED VARIETY: Sweet Corn 


NO; AND KIND OF PKGS.: 1,143 W/B crates # APP.C 
TEMPERATURE: PRODUCT 3°C; OUTSIDE: 29°C; WAREHOUSE: 3°C 


CONDITION OF VEHICLE, LOAD, PKGS. AND PACK: Produce piled in 
various rows and layers on skids. Clean crates in good order. 


CONDITION: Decay affecting the cob averages 5%, range nil to 16%. 
Bruising exceeding 8 kernels per cob averages 11%, range nil to 20%. 


GRADE DEFECTS: Undeveloped ends exceeding 1/4” of the length of the 
cob averages 5%, range nil to 12%. 


7. Upon arrival of the corn at destination in Canada (on an unde- 
termined date) the Canadian receiver called respondent and ad- 
vised that there was trouble with the corn and that an inspection 
was being requested. Respondent in turn advised complainant that 
there was trouble with the corn and that the receiver was getting 
an inspection. Respondent’s customer and respondent accepted the 


corn and such corn was resold in Canada for gross proceeds total- 
ling $9,539 Canadian dollars. The Canadian receiver deducted ex- 
penses of the resale and remitted to respondent on the basis of 
$6,681.65 in Canadian funds or $5,061.86 in U.S. funds net. Re- 
spondent deducted a commission of $.25 per box and remitted 
$4,776.11 to complainant. 

8. The formal complaint was filed on November 22, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent claims that complainant breached the f.o.b. contract 
by failing to ship corn that was in suitable shipping condition. In 
support of its contention, respondent submits the Canadian inspec- 
tion taken at destination as proof that the corn was not in suitable 
shipping condition when shipped. However, respondent has not 
submitted evidence, or even an allegation, as to when the corn ar- 
rived in Canada, and the Canadian inspection of corn located in the 
receiver's warehouse gives us no indication as to the arrival time of 
the corn. In addition the Canadian inspection identified the corn 
which was “Prod. of USA.” This marking is not the same marking 
as was present on the corn shipped by complainant. Respondent 
was aware of this problem and submitted an unsworn statement, 
which was attached as an exhibit to the Department’s report of in- 
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vestigation, from C. J. Prettyman, Jr. alleging that the firm of C. J. 
Prettyman, Jr. Inc., “does not have now, nor have we ever had a 
corn crate printed C. J. Prettyman, Jr. Inc., Produce of USA. Mr. 
Prettyman also stated: 


I further certify that I have not, neither has any 
member of our organization, authorized Thomas B. Long & 
Sons or anyone else to us my name in the form of a label 
or stamp or any other means on their produce containers. . 

. . I further certify that C. J. Prettyman, Jr., Inc. did not 
sell Thomas B. Long & Sons a load of corn on 7-3-82 or 
any other date in 1982. 

It is clear, however, that in spite of this statement by Mr. Pretty- 
man the corn shipped by complainant was branded or stamped “C. 
J. Prettyman, Inc., Exmore, Va., produce of USA”, since this is 
clearly stated to be the case on the federal inspection made at ship- 
ping point. We conclude that the Canadian inspection of sweet corn 
at destination does not sufficiently identify the corn inspected as 
being the same corn that was shipped by complainant. Consequent- 
ly, we conclude that respondent has failed to prove a breech of con- 
tract on the part of complainant. 

Since respondent has admitted it accepted the corn shipped by 
complainant, respondent became liable to complainant for the full 
purchase price thereof or $6,400.80, less the amount which respond- 
ent has already paid $4,776.11, or $1,624.69. Respondent’s failure to 
pay complainant this amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,624.69, with interest thereon 
at 138% per annum from August 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,144) 


BusHMAN’s, INc. v. CaPIToL Propuce Co., Inc. PACA Docket No. 2- 
6277. Decided December 21, 1983. 
Price adjustment—No defense for failure to pay—Reparation awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
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John D. Raikos, Indianapolis, Indiana, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $9,490.00 against respondent in con- 
nection with two shipments of potatoes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed answer thereto denying liabil- 
ity to complainant. 

The amount involved in the formal complaint does not exceed 
$15,000.00, and accordingly the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to this procedure the verified pleadings of the par- 
ties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were also given the 
opportunity to file additional evidence in the form of verified state- 
ments. Complainant filed a opening statement. Respondent did not 
file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bushman’s Inc., is a corporation whose address 
is P.O. Box 167, Rosholt, Wisconsin. 

2. Respondent, Capitol Produce Co., Inc., is a corporation whose 
address is 315 S. New Jersey Street, Indianapolis, Indiana. At the 
time of the transactions involved herein respondent was licensed 
under the Act. 

3. On or about October 11, 1982, complainant sold and shipped to 
respondent one truck load containing 800 cartons of U.S. No. 1 
washed russet potatoes, size 100, at $11.50 per hundredweight, for a 
total price of $4,600.00. These potatoes were delivered to respond- 
ent in Indianapolis, Indiana, and were accepted by respondent. 

4. On October 26, 1982, complainant sold and shipped to respond- 
ent 60 fifty pound cartons of U.S. No. 1 washed round white pota- 
toes, size A, at $5.50 per hundredweight, or $165.00, and 840 car- 
tons of U.S. No. 1 washed russet potatoes, size 100, at $11.25 per 
hundredweight or $4,725.00, for a total price for the shipment of 
$4,890.00. The potatoes were delivered to respondent in Indianapo- 
lis, Indiana, and were accepted by respondent. 
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5. After arrival and acceptance of the first load of potatoes com- 
plainant granted respondent a $100.00 allowance because the pota- 
toes were allegedly too small. 

6. The formal complaint was filed on January 24, 1983, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits acceptance of the two shipments of potatoes. 
The only defense raised by respondent to complainant’s action, 
other than a general denial of some of the allegations of the com- 
plaint, is contained in the following comments made a part of re- 
spondent’s answer: 


The potatoes shipped by complainant arrived out of size 
grade. Respondent notified complainant immediately, and 
an adjustment was made by credit or memorandum 3912, 
copy of which is annexed hereto and made apart hereof by 
reference. 


There was no market for the size potatoes shipped, and 
—_ potatoes were ultimately sacrificed at a tremendous 
oss. 


Respondent consumed substantial expense in warehousing, 
handling, and disposal. 


The document attached to respondent’s answer is a copy of com- 
plainant’s invoice as to the second shipment of potatoes. On this in- 
voice someone has changed the original price per hundredweight 
on the 840 cartons of russets from $11.25 to $10.95 and the total 
from $4,725.00 to $4,599.00. Respondent thus claims a $126.00 al- 
lowance as to this shipment. Complainant alleged in the opening 
statement that the parties arrived at a $100.00 allowance on this 
shipment and respondent made no reply to this allegation. We con- 
clude that the allowance agreed upon was $100.00. Since respond- 
ent agreed to a modification of the original contract, in compensa- 
tion for the alleged failure of the potatoes to meet original size re- 
quirements, it cannot later use an alleged lack of market for the 
size received as an excuse for failure to pay the modified contract 
price. Complainant also states that an additional deduction of $5.62 
should be allowed because the October 26 load was one carton 
short. 

Respondent offered no defense concerning the first load of pota- 
toes. This makes the total sum still remaining due to complainant 
$9,384.38. Respondent’s failure to pay complainant the sum of 
$9,384.38 is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation, the sum of $9,384.38, with interest 
thereon at the rate of 13 percent per annum from November 1, 
1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,145) 


C & C ENTERPRISES, INC. v. CENTRAL W.V. WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-6418. Decided December 21, 1983. 


Admission of liability. 
Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 


tion award against respondent in the amount of $30,140.67 in con- 
nection with shipments of watermelons in interstate commerce. 
The amount alleged in the complaint has since been amended to 
$16,446.33. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto, admitting the material al- 
legations of the complaint, including the indebtedness claimed by 
complainant. Accordingly, the issuance of an order without further 
procedure is appropriate, pursuant to section 47.8(d) of the Rules of 
Practice (7 CFR 47.8(d)). 

Complainant, C&C Enterprises, Inc., is a corporation whose ad- 
dress is P.O. Box 99, Pratville, Alabama. Respondent, Central W.V. 
Wholesale Produce, Inc., is a corporation whose address is 106 West 
Main Street, Sutton, West Virginia. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $16,446.33. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$16,446.33, with interest thereon at the rate of 13 percent per 
annum from August 1, 1983, until paid. 
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Copies of this order shall be served upon the parties. 


(No. 23,146) 


Sigma Propuce Co., Inc. v. G A B Propuce Distrisutors, INc. 
Docket No. 2-6425. Decided December 21, 1983. 


Payment of undisputed amount. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely informal complaint was filed on June 30, 1983, and a formal 
complaint was filed on September 16, 1983. Complainant seeks to 
recover $59,859.65 which amount is alleged to be the total purchase 
price for tomatoes and eggplants sold to and accepted by respond- 
ent on March 19, 1983, through May 26, 1983. Respondent filed an 
answer to the formal complaint on November 10, 1983, admitting 


that $58,106.15 of the amount claimed by complainant was due and 
owing to complainant on account of the transactions involved 
herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an 
order directing the respondent to pay the complainant the 
undisputed amount .. . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$58,106.15. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from June 1, 1983, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount has been issued. 
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Copies of this order shall be served upon the parties. 


MISCELLANEOUS REPARATION ORDERS ISSUED BY DONALD A. 
CAMPBELL, JUDICIAL OFFICER 


(No. 23,147) 


HoMESTEAD TOMATO PACKING Co. INc. v. THE Ben E. KerrH Compa- 
ny. PACA Docket No. 2-5945. Order issued November 10, 1983. 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). On 
February 14, 1983, an order was issued dismissing the complaint on 
the merits. On March 16, 1983, or 30 days following the issuance of 
the order, complainant filed with the Hearing Clerk, a petition for 
reconsideration. In addition, within the petition complainant also 
requested that the proceedings be reopened for the admission of ad- 
ditional evidence. On April 5, 1983, an order was issued staying the 
order of February 14, 1983. A copy of complainant’s petition was 
served upon respondent and respondent filed a response thereto on 
April 18, 1983. 

Respondent contends in its response to complainant’s petition 
that the secretary is without jurisdiction to hear this matter fur- 
ther since complainant’s petition was filed after the expiration the 
ten day period provided in section 47.24 of the Rules of Practice (7 
CFR 47.24) and no stay order was issued until more than 30 days 
following the issuance of the Decision and Order of February 14, 
1983. Respondent cites Israel Klein Co. v. S. Otis Sullivan & Co., 17 
Agri. Dec. 910 (1958) and other cases to the effect that a petition 
not filed within the ten day provided in section 47.24 of the Rules 
of Practice does not operate as an automatic stay. However, it does 
not follow from the cases cited by respondent that the Department 
has lost jurisdiction of this matter. It has long been the practice of 
the Secretary to waive the ten day filing period required for peti- 
tions for reconsideration and to consider petitions filed prior to the 
order becoming final. The almost invariable practice in such cases 
has been to issue a stay order, and to issue it, if possible, prior to 
the expiration of 30 days from the date of the order. However, it 
has long been the view of the Department that where a petition is 
filed with the Secretary requiring some action by the Secretary on 
such petition, and such filing is accomplished prior to the order of 
the Secretary becoming final, jurisdiction over the matter is re- 
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tained for the purpose of disposing of the petition. When a petition 
is filed close to the running of the 30 day period on which the order 
takes effect and a stay cannot be issued prior to the running of 
such time, it will simply be issued as soon as practicable thereafter 
in the ordinary course of business. See M. J. Duer & Co., Inc. v. 
Norwich Packing Co., Inc., 25 Agric. Dec. 1897 (1966). Sometimes, 
through inadvertence a stay may not be issued at all, and in such a 
case the ten day period may be waived and the petition deemed to 
have been filed within such time nunc pro tunc. Anonymous, 10 
Agric. Dec. 570 (1951). 

In addition to asking that we reconsider the order of February 
14, 1988, dismissing the complaint herein, complainant asks that 
the proceeding be reopened to receive the affidavit of Thomas R. 
Banks, the salesman for Homestead Tomato Packing Co., Inc., who 
negotiated on behalf of complainant relative to the transactions 
which were the subject of the complaint. However, complainant 
has made no showing as to why an affidavit by Thomas R. Banks 
was not submitted during the shortened procedure. We can see no 
reason to reopen this matter to receive such an affidavit at this 
time. See Monc’s Consolidated Produce, Inc. v. Black Diamond 
Fruit & Produce Co., Inc., and/or Kennith C. White, 36 Agric. Dec. 
97 (1977). 

The matters raised in complainant’s petition for reconsideration 
were all carefully considered in arriving at the order of February 
14, 1983. Upon reconsideration of the points raised by complainant 
we find that the order of February 14, 1983, is supported by the evi- 
dence and the law applicable thereto. Accordingly, the petition is 
dismissed and the stay order of April 15, 1983, is vacated. 

Copies of this order shall be served upon the parties. 


(No. 23,148) 


THe AustTER ComPANY, INC. v. Morris GOLDMAN, Inc. PACA Docket 
No. 2-6156. Order issued November 16, 1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on October 13, 1983. Complainant has moved 
that this matter be reconsidered. Complainant also seeks to have 
new evidence introduced into the record by way of its petition. 
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Accordingly, the order of October 13, 1983, is hereby stayed. Re- 
spondent may have fifteen (15) days from receipt of this order to 
file an answer to the petition to reconsider, and/or to submit evi- 
dence to counter that submitted by complainant. 

Copies of this order shall be served upon the parties. A copy of 
complainant’s petition shall be served upon the respondent. 


(No. 23,149) 


G.A.B. Propuce Distrisutors, Inc. v. FRurrExX CORPORATION and/or 
Larry Emer, Inc. PACA Docket No. 2-6410. Order issued De- 
cember 1, 1983. 


STAY ORDER LIMITED TO FRUITEX CORPORATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), an Order 
Requiring Payment of Undisputed Amount was issued on October 
31, 1983, awarding reparation to the complainant in the amount of 
$9,278.00. Respondent Fruitex Corporation has moved that this 


order should be dismissed against it, claiming that it was never 
served with the complaint, never filed an answer, and never admit- 
ted liability. 

Accordingly, the order of October 31, 1983, is hereby stayed with 
respect to respondent Fruitex Corporation. The liability of respond- 
ent Fruitex Corporation will be determined at a later point in this 
proceeding. The October 31, 1983, order remains in effect against 
respondent Larry Elmer, Inc. 

Copies of this order shall be served upon the parties. 


(No. 23,150) 


Satinas MARKETING COOPERATIVE v. E. ARMATA, INc. PACA Docket 
No. 2-6251. Order issued December 5, 1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499 et seq.), an order 
was issued on October 25, 1983, dismissing the complaint. By tele- 
gram received November 15, 1983, complainant has moved that 
this matter be stayed, and that complainant be given until Decem- 
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ber 16, 1983, in which to set forth by petition its reasons why its 
objects to the Decision and Order. 

Accordingly, the Order of October 25, 1983 is hereby stayed. Peti- 
tioner has until December 16, 1983 in which to file its Petition To 
Reconsider along with its reason why it believes the Decision is in 
error. 

Copies of this order shall be served upon the parties. 


(No. 23,151) 


Tom Moore Co., Inc. v. AMIGOMEX, INc. PACA Docket No. 2-6260. 
Order issued December 5, 1983. 


ORDER ON RECONSIDERATION 


A Decision and Order was issued in this proceeding on October 
25, 1983. On November 16, 1983, respondent filed a “Petition To 
Reconsider Decision and Order,” setting forth its reasons why the 
Decision and Order is in error. We have fully considered its rea- 
sons and arguments, and find that the Decision and Order should 
be upheld. 

Respondent’s first contention is that the complainant lacks 
standing to sue because Gateway Produce Brokerage Company 
rather than complainant was doing business with respondent’s em- 
ployee, Silver Lamas, since it had agreed to collect the proceeds of 
the sale and remit them to the complainant. 7 CFR § 46.28(a) pro- 
vides in pertinent part that “The function of a broker is to negoti- 
ate, for or on behalf of others, valid and binding contracts.” 7 CFR 
§ 46.28(c) provides in pertinent part that “Agreement to collect 
from the buyer and remit to the seller is not a guarantee by the 
broker that the buyer will pay for the produce purchased, unless 
there is a specific agreement by the broker that he will pay if the 
buyer does not pay.” It is obvious from the above that a broker is a 
middleman, and that its agreement to collect and remit funds is 
merely a part of the service it performs. Thus, in this proceeding, 
since Gateway Produce Brokerage Company acted merely as a 
broker, it is not the real party in interest. The complainant is. 

Respondent also claims that the broker knew that Silver Lamas 
was acting for his own account. Since Gateway is not a party to 
this proceeding, it was not called upon to repudiate respondent’s 
self-serving claim. We have made no finding that it did know. If 
Gateway had known, complainant might have a viable action 
against it since 7 CFR 46.28 requires the broker fully to disclose all 
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pertinent information. Respondent might also have a derivative 
claim against the broker, but such claim is not a defense against 
the complainant. 

Respondent also disagrees with that portion of Finding of Fact 3 
which states that it “received and accepted the onions.” Because 
the onions were delivered to its place of business, and its agent had 
the apparent authority to purchase produce on its behalf, and used 
respondent’s name with respect to the transaction at issue, the 
shipment should be deemed to have been received and accepted by 
respondent. In any event, respondent is liable because of the 
wrongful acts of its agent. 

All other arguments raised by respondent have been previously 
dealt with in the Decision and Order. 

In view of the above respondent’s “Petition To Reconsider Deci- 
sion and Order” is denied. However, the reparation award set forth 
in the Order of October 25, 1983, shall be paid within 30 days from 
the date of this Order. 


(No. 23,152) 


JERRY PEPELIS PACKING Co. v. ALL Star Distrisutors, Inc. PACA 
Docket No. 2-6271. Order issued December 5, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,529.20 in connection with a 
transaction involving the shipment of cantaloupes in interstate 
commerce. 


A copy of the formal complaint was served on respondent. By 
letter dated October 5, 1983, respondent notified the Department 
that complainant had filed suit against it in the Municipal Court of 
Stanislaus County, California. Complainant was notified that sec- 
tion 5 of the Act (7 U.S.C. § 499e) would mandate dismissal of the 
instant action if such a suit was pending. Complainant was given 
15 days to show cause why its complaint should not be dismissed 
because of the pending civil action. It failed to file a response. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


(No. 23,153) 


JoE Byrp PrRopucE v. CHARLES S. Carr. PACA Docket No. 2-6328. 
Order issued December 5, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceediiug under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $3,444 in connection with a 
transaction involving the shipment of onions in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter filed on October 4, 1983, complainant notified the Depart- 
ment that respondent tendered to complainant a check in full set- 
tlement of complainant’s claim and that complainant had accepted 
it. Complainant was sent a letter dated October 18, 1983, giving it 
10 days from receipt to deny that the matter was settled. Com- 
plainant was informed that if it failed to do so, it would be as- 
sumed that the case had been settled, and the Department would 
dismiss the complaint. Complainant failed to respond. Accordingly, 


the complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 23,154) 


Dew-Gro, INc., a/t/a CENTRAL WeEsT PRODUCE v. First NATIONAL 
SUPERMARKETS, INc. PACA Docket No. 2-6145. Order issued 
December 6, 1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on November 10, 1983, awarding reparation 
to the complainant in the amount of $8,196.50. By letter received 
November 22, 1983, responded has moved that this matter be re- 
considered. 

Accordingly, the order of Novembef 10, 1983 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition for reconsideration. 





MISCELLANEOUS 
Volume 42 Number 8 


Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


(No. 23,155) 


VERNON DELONG v. AKF Foops, Inc. PACA Docket No. 2-6384. 
Order issued December 7, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $25,650.42 against respondent in connection with transactions in 
interstate commerce involving shipments of potatoes. A copy of the 
formal complain was served upon respondent, and respondent has 
filed an answer thereto. 

Complainant, Vernon DeLong, is an individual whose address is 
RFD #1, Washburn, Maine 04786. Respondent, AKF Foods, Inc., is 
a corporation who address is P.O. Box 809, Presque Isle, Maine 
04769. Respondent was licensed under the Act at the time of the 
transactions involved herein. 

Prior to the hearing in this proceeding, the Department was ad- 
vised that respondent had filed in the United States Bankruptcy 
Court, for the Eastern District of New York, a voluntary petition 
for reorganization pursuant to Chapter XI of the Bankruptcy Act 
(11 U.S.C. §§ 1101-1174). The Department also was advised that a 
discharge in the bankruptcy proceeding would be a release of the 
claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 

Copies hereof shall be served upon the parties. 
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(No. 23,156) 


BELLO-ToMATOE, INC. v. AREND FERWERDA, d/b/a AREND FERWERDA 
WHOLESALE PropucE Broker. PACA Docket No. 2-6225. Order 
issued December 9, 1983. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on October 31, 1985, awarding complainant reparation 
in the amount of $8,172.10, plus interest at the rate of 13 percent 
per annum from April 1, 1982, until paid. On November 8, 1983, 
respondent filed a “Petition for Reconsideration,” by virtue of this 
filing, the October 31, 1983, Decision and Order was automatically 
stayed pursuant to section 47.24(a) of the Rules of Practice, 7 CFR 
§ 47.14(a). 

The sole point raised by respondent in support of his Petition is 
an allegation that we erroneously concluded that he was not enti- 
tled to a set-off because the complainant had failed to prove that it 
was entitled to reject two loads of tomatoes in separate transac- 
tions from the three made issues by the complaint. However, re- 
spondent misplaces the burden of proof. 

In the instant case, respondent admitted all of the material alle- 
gations of the complaint. He was therefore obligated to complain- 
ant for their contract prices less provable damages. Respondent as- 
serted, as a claim in set-off, that the complainant had received two 
other loads of tomatoes but refused to pay him the full purchase 
prices. In view of the fact that its answer was not verified, the only 
evidence submitted on this point was contained in respondent’s an- 
swering statement. Complainant, in its statement in reply to re- 
spondent’s answering statement, denied respondent’s allegations as 
to those two loads, and gave a different version of the facts as to 
them. Its reply was supported by a statement of the broker, Mr. 
Dock Case, which was contained in the Department’s report of in- 
vestigation. Mr. Case stated that the complainant had properly re- 
jected two loads complained of by respondent. At no time did re- 
spondent address Mr. Case’s statement during the pendency of the 
action. Rather the first time it was mentioned by respondent was 
in his Petition for Reconsideration. 

When a respondent pleads a set-off or a counterclaim it has the 
burden of proving, by a preponderance of the evidence, all of the 
facts necessary for the forum to conclude in its favor. Dyco Petrole- 
um Corp. v. Rucker Co., 443 F. Supp. 685 (E.D. Okla. 1977); Glass- 
man Const. Co., Inc. v. Maryland City Plaza, Inc., 371 F Suppl. 1154 
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(D Maryland 1974); Leo Young, Inc. v. J. Schlanger & Sons, 16 
Agric. Dec. 716 (1957). In the instant case, the respondent failed to 
prove that the complainant had received and accepted the two lots 
of tomatoes made the subject of its claim for set-off. Rather, the 
evidence which includes the complainant’s statement in reply and, 
especially, the statement of Dock Case, establishes that the com- 
plainant properly rejected the two loads of tomatoes. Respondent, 
who was served with a copy of the Department’s report of investi- 
gation, was aware of Mr. Case’s statement and failed to address it. 
He failed, therefore, to counter the evidence in the record when he 
had the opportunity to do so. In view of that, as well as the clear 
statement of complainant in its statement in reply relating to its 
rejection of the two loads, the preponderance of the evidence leads 
to the conclusion that complainant properly rejected the two loads 
of tomatoes. 

This case was decided after careful consideration of the evidence 
and the views of the parties. The record has been reviewed in the 
light of the point raised by respondent in its Petition, and we con- 
clude that the Order of October 31, 1983, is amply supported by the 
evidence and the law applicable thereto. As indicated above, re- 
spondent has stated no reason which would justify our granting re- 
consideration and its Petition is, therefore, denied. The Order of 
October 31, 1983, is reinstated except that the reparation awarded 
shall be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


(No. 23,157) 


Vat-MeEx Fruit Company, INc. v. GruUMARRA Bros. Fruit Co., INc. 
PACA Docket No. 2-6120. Order issued December 16, 1983. 


STAY ORDER AND EXTENSION OF TIME FOR FILING PETITION TO 
REHEAR, REARGUE AND RECONSIDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.), an order 
was issued on November 17, 1983. By telegram received in the 
Office of the Hearing Clerk on December 1, 1983, respondent has 
moved that the reparation order be stayed, and that it be granted 
an extension of time within which to submit a petition to reconsid- 
er. 


Accordingly, the order of November 17, 1983 is hereby stayed. 
Section 47.24(a) of the Rules of Practice under the Act (7 CFR 
47.24(a)) provides that a petition for rehearing or reargument of 
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the proceeding, or for reconsideration of the order, shall be filed 
within ten days after the date of receipt of the order. While re- 
spondent did not file a petition to rehear, reargue, and reconsider 
within ten days after service of the order, it is hereby granted ten 
(10) days from its receipt of this order within which to file a peti- 
tion for rehearing or reargument of the proceeding, or for reconsid- 
eration of the reparation order of November 17, 1983. That petition 
shall state specifically the matters claimed to have been erroneous- 
ly decided and the alleged errors. The petition has no evidentiary 
value and therefore doe not need to be verified. 
Copies of this order shall be served upon the parties. 


(No. 23,158) 


Stx L’s Packinc Company, Inc. v. Fava & Company, Inc. PACA 
Docket No. 2-6369. Order issued December 19, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $13,126.80 against respondent in connection with transactions in 
interstate commerce involving shipments of produce. A copy of the 
formal complaint was served upon respondent, and respondent has 
filed an answer thereto. 

Complainant, Six L’s Packing Company, Inc., is a corporation 
whose address is P.O. Box 1987, Hollywood, Florida. Respondent, 
Fava & Company, Inc., is a corporation whose address is 25-28 
Fairlawn Avenue, Fairlawn, New Jersey. Respondent was licensed 
under the Act at the time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, District of New Jersey (Newark), 
a voluntary petition for reorganization pursuant to Chapter XI of 
the Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department also 
was advised that a discharge in the bankruptcy proceeding would 
be a release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
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ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 

Copies hereof shall be served upon the parties. 


(No. 23,159) 


Gator Propuce SALEs, Inc. v. Fava & Company, Inc. PACA 
Docket No. 2-6374. Order issued December 19, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $8,569 against respondent in connection with transactions in 
interstate commerce involving shipments of mixed vegetables. A 
copy of the formal complaint was served upon respondent, and re- 
spondent has filed an answer thereto. 

Complainant, Gator Produce Sales, Inc., is a corporation whose 
address is 500 Northwest 12th Avenue, Pompano Beach, Florida. 
Respondent, Fava & Company, Inc., is a corporation whose address 
is 25-28 Fairlawn Avenue, Fairlawn, New Jersey. Respondent was 
licensed under the Act at the time of the transactions involved 
herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed in the 
United States bankruptcy Court, District of New Jersey (Newark), 
a voluntary petition for reorganization pursuant to Chapter XI of 
the Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department also 
was advised that a discharge in the bankruptcy proceeding would 
be a release of the claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
action involving a debt once a party has filed a petition under the 
Bankruptcy Code. Therefore, in accordance with 11 U.S.C. § 362, 
this reparation proceeding is hereby continued until the Depart- 
ment receives proper notification that the Chapter 11 proceeding 
now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 
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Copies hereof shall be served upon the parties. 


(No. 23,160) 


Tue Auster ComMPANY, INc. v. Morris GOLDMAN, Inc. PACA Docket 
No. 2-6156. Order issued December 20, 1983. 


ORDER OF RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was iss: 2d on October 13, 1983, in which it was 
found that the parties had agreed that respondent would handle a 
load of cherries for complainant’s account. It was further held that 
respondent had properly accounted for the 234 cartons of cherries 
in that load, and that it had properly submitted a check to com- 
plainant in the amount of $3,034.80. Since complainant had refused 
to accept that check, the matter was continued for thirty days to 
give respondent the opportunity to resubmit its check to complain- 
ant. 

Our decision that the parties had agreed to have respondent 
handle the cherries on consignment was based upon the evidence 
supporting respondent’s assertion that such was the case. That evi- 
dence, respondent’s telephone records, is irrefutable. 

On October 24, 1983, complainant filed a “Petition for Reconsid- 
eration” which is based upon new evidence it seeks to introduce re- 
lating to other transactions involving cherries during approximate- 
ly the same period of time. Such evidence, however, has no proba- 
tive value with regard to the specific transactions involved here. 
Moreover, complainant fails to explain why such evidence was not 
introduced in a timely fashion. See 7 CFR § 47.24(b). Consequently, 
complainant’s motion to introduce such evidence is denied. 

Complainant’s objections to the Decision and Order of October 
13, 1983, were fully answered therein, and upon reconsideration we 
find that the October 13, 1983, order is supported by the evidence 
and the law applicable thereto. Accordingly, the petition to recon- 
sider is dismissed. The order of October 13, 1983, is reinstated. This 
proceeding is continued for the purposes of allowing respondent to 
pay complainant $3,034.80. If the respondent does not provide 
proof, within 30 days from the date of this order, that it has ten- 
dered such a payment, it will be found to be in violation of section 
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2 of the Act and ordered to make reparation in the amount of 
$3,034.80 plus interest to complainant. 


(No. 23,161) 


BusHMAN’s Inc. v. MipweEst Propuct Company, Inc. PACA Docket 
No. 2-6231. Order issued December 20, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $25,081.88 against respondent in connection with transactions in 
interstate commerce involving shipments of potatoes. A copy of the 
formal complaint was served upon respondent, and respondent has 
filed an answer thereto. 

Complainant, Bushman’s Inc., is a corporation whose address is 
P.O. Box 167, Rosholt, Wisconsin. Respondent, Midwest Produce 
Company, Inc., is a corporation whose address is P.O. Box 700, 
Memphis, Tennessee. Respondent was licensed under the Act at the 
time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent has filed in the 
United States Bankruptcy Court, Western District of Tennessee, a 
voluntary petition for reorganization pursuant to Chapter XI of the 
Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department also was 
advised that the proceeding was converted to a Chapter 7 Bank- 
ruptcy Proceeding. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the proceeding now 
pending in the United States Bankruptcy Court has been closed or 
dismissed. 

Copies hereof shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 23,162) 


Gotp Diccer Appies, Inc. v. Ropotro Rusio d/b/a GATEWAY 
Propuce Co. PACA Docket No. RD-83-392. Decided November 
3, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$4,710.00 plus percent interest per annum from September 1, 1982, 
until paid. 


(No. 23163) 


Jos. Cimino Foops, Inc. v. JAMES N. FAULKNER & JONATHAN R. 
Storm d/b/a/ FAULKNER & StoRM INTERNATIONAL. PACA 
Docket No. RD-84-12. Decided November 3, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$5,670.00 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 23,164) 


BuurRMA Farms, INc. v. DouBLE OO Farm, Inc. PACA Docket No. 
RD-84-13. Decided November 38, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$53,380.00 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 23,165) 


TALLEY Farms, Inc. v. GEeorGE J. HutcHison & FRANCES L. 
TOLMAN d/b/a TREASURE VALLEY Propucge. PACA Docket No. 
RD-84-14. Decided November 3, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$6,016.80 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


(No. 23,166) 


VALLE DE VELARDE Co-op. v. R. A. CANALES d/b/a R. A. CANALES 
Propuce. PACA Docket No. RD-84-15. Decided November 3, 
1983. 


Respondent was ordered to pay complainant, as reparation, 
$1,167.25 plus 13 percent interest per annum from November 1, 
1982, until paid. 
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(No. 23,167) 


HARKNESS-COLGATE-BARTELL, INC. a/t/a UNITED PackING Co. uv. 
Nicoia RuFFIn1 d/b/a PLAINVILLE Propuce. PACA Docket No. 
RD-84-17. Decided November 4, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$1,905.20 plus 13 percent interest per annum from August 1, 1982, 
until paid. 


(No. 23,168) 


Paris Foops CORPORATION v. FRANKLIN PropuceE Co., Inc. PACA 
Docket No. RD-84-18. Decided November 4, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$3,094.80 plus 13 percent interest per annum from April 1, 1983, 
until paid. 

(No. 23,169) 


LAVENADA LAND & CATTLE Co. a/t/a LAGUNA PropucE Co. v. P L 
W Propuce Company, Inc. PACA Docket No. RD-84-19. Decid- 
ed November 4, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$5,469.25 plus 13 percent interest per annum from April 1, 1983, 
until paid. 


(No. 23,170) 


STEGEMAN MARKETING SERVICES, INC. v. NETWORK BROKERAGE, INC. 
PACA Docket No. RD-84-20. Decided November 4, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$3,351.25 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 23,171) 


Summit ENTERPRISES, INC. a/t/a Cook SALES COMPANY v. FAVA & 
Company, Inc. PACA Docket No. RD-84-21. Decided Novem- 
ber 4, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$12,619.75 plus 13 percent interest per annum from May 1, 1983, 
until paid. 
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(No. 23,172) 


Hitt Top ORCHARDS AND NuRSsERIES, INc. v. DANNY HAWKINS AND 
Tommy HAwkE1ns d/b/a HAwkins Propuce. PACA Docket No. 
RD-84-22. Decided November 7, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$11,399.25 plus 13 percent interest per annum from January 1, 
1983, until paid. 


(No. 23,173) 


GENE Lopez v. R. A. CANALES d/b/a R. A. CANALES Propuce. PACA 
Docket No. RD-84-23. Decided November 7, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$6,465.00 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 23,174) 


Tom LANGE ComPANy, INc. v. FARM MARKET SERVICE, INc. PACA 
Docket No. RD-84-24. Decided November 7, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$15,815.15 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 23,175) 


DEKALB FARMERS MARKET, INC. v. MARIE F. JOHNSON d/b/a LITTLE 
FarRMER’s Market. PACA Docket No. RD-84-25. Decided No- 
vember 7, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$15,592.01 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


(No. 23,176) 


DEREK INTERNATIONAL v. STAR Propuce, Inc. PACA Docket No. 
RD-84-26. Decided November 7, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$2,470.00 plus 13 percent interest per annum from January 1, 1983, 
until paid. 
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(No. 23,177) 


Henry A. PoLtakK RIVERHEAD CORPORATION v. CHARLES F. ZAMBITO 
d/b/a ZamBiTo Propuce Sates. PACA Docket No. RD-84-27. 
Decided November 9, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$5,718.50 plus 13 percent interest per annum from April 1, 1983, 
until paid. 


(No. 23,178) 


LesTER DisTRIBUTING Co. v. FAVA & Company, Inc. PACA Docket 
No. RD-84-28. Decided November 29, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$18,542.20 plus 13 percent interest per annum from August 1, 1983, 
until paid. 


(No. 23,179) 


Curtis W. Caracit d/b/a Carcit Propuce Company v. P L W 
Propuce Company, Inc. PACA Docket No. RD-84-29. Decided 
November 29, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$3,318.00 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


(No. 23,180) 


Tue Katz Company, Inc. v. P L W Propuce Company, Inc. PACA 
Docket No. RD-84-30. Decided November 29, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$15,387.25 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


(No. 23,181) 


Bravo Distrisutors, Inc. v. Pic-O-Pac, Inc. PACA Docket No. 
RD-84-31. Decided November 29, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$3,345.30 plus 13 percent interest per annum from April 1, 1983, 
until paid. 
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(No. 23,182) 


Inn Foops, INc. v. GRAND Foops, Inc. PACA Docket No. RD-84-32. 
Decided November 29, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$4,919.10 plus 13 percent interest per annum from February 1, 
1983, until paid. 


(No. 23,183) 


H. & F. Company v. Cat-NEvA Propuce Co., Inc. PACA Docket 
No. RD-84-33. Decided November 30, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$521.00 plus 13 percent interest per annum from May 1, 1983, until 
paid. 


(No. 23,184) 


O & E Growers, Inc. v. PALM Coast Propuce. PACA Docket No. 
RD-84-34. Decided November 30, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$2,994.00 plus 13 percent interest per annum from March 1, 1983, 


until paid. 
(No. 23,185) 


Santa CLARA Propuce, Inc. v. A. BENANDI & Son, INc. PACA 
Docket No. RD-84-35. Decided November 30, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$782.30 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


(No. 23,186) 


Dre Bruyn Propuce Co. v. HuGH YounGc Propuce Co. PACA 
Docket No. RD-84-36. Decided November 30, 1983. 


Respondent was ordered to pay cmplainant, as reparation, $915.0 
plus 13 percent iterest per annum from May 1, 1983, until paid. 


(No. 23,187) 


TRICAR SALES v. MOUNTAIN PRODUCE SALES, Inc. PACA Docket No. 
RD-84-37. Decided November 30, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$38,743.50 plus 13 percent interest per annum from June 1, 1983, 
until paid. 
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(No. 23,188) 


Linpy Farms, Inc. v. TREASURE VALLEY Propucre. PACA Docket 
No. RD-84-38. Decided December 1, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$1,788.50 plus 13 percent interest per annum from April 1, 1983, 
until paid. 


(No. 23,189) 


A. Sam & Sons Propuce Co., Inc. v. P L W Propuce Company, INc. 
PACA Docket No. RD-84-39. Decided December 1, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$5,378.75 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


(No. 23,190) 


C. H. Roprinson CoMPANY v. BERGIN Fruit Co., Inc. PACA Docket 
No. RD-84-40. Decided December 1, 1983. 


Respondent was ordered to pay complainant, as reparation, 


$765.00 plus 13 percent interest per annum from December 1, 1982, 
until paid. 


(No. 23,191) 


FeLpA GROWERS AND Packers Co-Op v. Bic CHIEF TOMATOE & 
Propuce. PACA Docket No. RD-84-41. Decided December 1, 
1983. 


Respondent was ordered to pay complainant, as reparation, 
$10,296.00 plus 13 percent interest per annum from June 1, 1983, 
until paid. 

(No. 23,192) 


Growers PACKING CoMPANY v. BiG CHIEF TOMATO AND PRODUCE, 
Inc. PACA Docket No. RD-84-42. Decided December 1, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$23,638.00 plus 13 percent interest per annum from May 1, 1983, 
until paid. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 42 Number 8 


(No. 23,193) 


West Coast Tomato, Inc. v. Bic Cu1zeF ToMATO AND Propuce, INc. 
PACA Docket No. RD-84-43. Decided December 2, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$7,684.00 plus 13 percent interest per annum from June 1, 1983, 
until paid. 

(No. 23,194) 


Grasso Foopns, Inc. v. Cu1pico PickLe Propucts, Inc. PACA Docket 
No. RD-84-44. Decided December 2, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$750.00 plus 13 percent interest per annum from July 1, 1983, until 
paid. 

(No. 23,195) 


A. Dupa & Sons, Inc. v. Macic Crry Propuce Company, Inc. PACA 
Docket No. RD-84-45. Decided December 2, 1983. 


Respondent was ordered to pay complainant, as reparation, 


$22,677.45 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


(No. 23,196) 


RussELL KELLAM v. PHILLIP R. WELLER d/b/a RIcHARD WELLER. 
PACA Docket No. RD-84-46. Decided December 2, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$275,000.00 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 23,197) 


Vat-MeEx Fruit Company, Inc. v. P L W Propuce Company, INc. 
PACA Docket No. RD-84-47. Decided December 13, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$1,085.10 plus 13 percent interest per annum from March 1, 1983, 
until paid. 
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(No. 23,198) 


JERRY SHULMAN Propuce Supper, Inc. v. Coast To Coast 
Propuce, Inc. PACA Docket No. RD-84-48. Decided December 
13, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$8,450.10 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 23,199) 


InN Foops, Inc. v. SPECIALTY Foops Corporation. PACA Docket 
No. RD-84-49. Decided December 13, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$3,960.00 plus 13 percent interest per annum from May 1, 1983, 
until paid. 


(No. 23,200) 


G AB Propuce, Inc. v. INosceNcio P. Perez d/b/a P & P Propuce. 
PACA Docket No. RD-84-50. Decided December 13, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$70,128.34 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


(No. 23,201) 


Mission Fruit & Vec. Dists. v. MOUNTAIN PropucE SALEs, INC. 
PACA Docket No. RD-84-51. Decided December 14, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$2,482.20 plus 13 percent interest per annum from June 1, 1983, 
until paid. 


(No. 23,202) 


L. CHerrick HorsErapDisH Co., Inc. v. Ropert C. Mosiey d/b/a 
Jac’s HorserapiIsH Propucts. PACA Docket No. RD-84-52. Decid- 
ed December 14, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$3,274.56 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 23,203) 


C. H. Ropinson CoMPANY v. GARLANDO’S WHOLESALE PRODUCE, INC. 
PACA Docket No. RD-84-53. Decided December 14, 1983. 
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Respondent was ordered to pay complainant, as reparation, 
$2,880.00 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


(No. 23,204) 


ONEONTA TRADING CORPORATION v. FRESH WorLD, INc. PACA 
Docket No. RD-84-54. Decided December 14, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$28,176.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 


(No. 23,205) 


McRae Propwuce™ Co., Inc. v. HAROLD Bupkorsky. PACA Docket No. 
RD-84-55. Decided December 15, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$23,092.08 plus 13 percent interest per annum from August 1, 1982, 
until paid. 


(No. 23,206) 


CuiquiTA Branps, INc. v. SAMUEL CAROLLO & Sons, Inc. PACA 
Docket No. RD-84-56. Decided December 15, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$18,090.00 plus 13 percent interest per annum from July 1, 1983, 
until paid. 


(No. 23,207) 


Crown Propuc™ Co. v. Cat-NEvA PropucE Co., Inc. PACA Docket 
No. RD-84-57. Decided December 15, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$26,601.75 plus 13 percent interest per annum from February 1, 
1983, until paid. 


(No. 23,208) 


De Bruyn Propuce Co. v. FresH Wor.p, Inc. PACA Docket No. 
RD-84-58. Decided December 15, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$51,075.00 plus 13 percent interest per annum from September 1, 
1983, until paid. 
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(No. 23,209) 


Paciric Farm CoMPANY v. SuNn-GLO WHOLESALE FRUIT AND 
Propuce. PACA Docket No. RD-83-203. Decided December 16, 
1983. 


Upon service of the complaint, respondent claimed the amount 
had been paid in full. An Order of Dismissal was issued May 25, 
1983, but was stayed on July 18, 1983, when complainant denied 
having been paid. Respondent failed to respond to the July 18 
Order to Show Cause why a default order should not be issued 
against it. Therefore, the Order of Dismissal issued May 25, 1983, 
was vacated and the following Default Order was issued. 


Respondent was ordered to pay complainant, as reparation, 
$529.90 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 23,210) 


Vat-Mex Fruit Co., Inc. v. Farm Market Service, Inc. PACA 
Docket No. RD-84-11. Decided December 16, 1983. 


Shortly after becoming in default, respondent filed a letter stat- 
ing that a settlement had been reached concerning the balance 
owed complainant. Complainant denied the existence of a settle- 
ment. Therefore, in view of respondent’s default and complainant’s 
denial of the existence of a settlement, the following order was 
issued. 


Respondent was ordered to pay complainant, as reparation, 
$9,093.35 plus 13 percent interest per annum From June 1, 1983, 
until paid. 

MISCELLANEOUS REPARATION DEFAULT ORDERS ISSUED BY DONALD A. 
CAMPBELL, JUDICIAL OFFICER 


(No. 23,211) 


Gwin, Wuite & Prince, INc. v. MaGcciE-PAuL, Inc. PACA Docket 
No. RD-83-360. Order issued November 9, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), A 
timely complaint was filed in which complainant seeks reparation 
of $111,070.75 against respondent in connection with transactions 
in interstate commerce involving shipments of apples. A copy of 
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the formal complaint was served upon respondent, and respondent 
has filed an answer thereto. 

Complainant, Gwin, White & Prince Inc., is a corporation whose 
address is P.O. Box 291, Wenatchee, Washington. Respondent, 
Maggie-Paul Inc., is a corporation whose address is 56 East 5 
Street, Hialeah, Florida. Respondent was licensed under the Act at 
the time of the transactions involved herein. 

A Default Order awarding reparation to complainant was issued 
on August 16, 1983. Prior to the expiration of the Department’s ju- 
risdiction in this proceeding, the Department was advised that re- 
spondent had filed in the United States Bankruptcy Court, a volun- 
tary petition for reorganization pursuant to Chapter XI of the 
Bankruptcy Act (11 U.S.C. §§ 1101-1174). The Department also was 
advised that a discharge in the bankruptcy proceeding would be a 
release of the claim before the Department. The Default Order was 
stayed on September 1, 1983, pending submission of documents evi- 
dencing the filing of the petition. Such documents have been sub- 
mitted. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 

Copies hereof shall be served upon the parties. 


(No. 23,212) 


Aacri-Pack Fruit Co. v. A. LEVANTINO Propuce Corp. PACA 
Docket No. RD-83-349. Order issued November 16, 1983. 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. A Default Order was issued on 
August 12, 1983, awarding reparation to complainant in the 
amount of $7,338.60. Subsequent to the issuance of the Default 
Order, respondent filed a motion to reopen the proceeding after de- 
fault and allow the filing of an answer pursuant to section 47.25 of 
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the Rules of Practice (7 CFR 47.25(e)). A Stay Order was issued on 
September 13, 1983. Complainant objected to reopening. 

The record has been carefully considered and it is concluded that 
respondent has failed to show good reason why the relief requested 
in the motion should be granted. Respondent denies having been 
served with the May 13, 1983, formal complaint until after being 
notified that it was in default. However, the return receipt card, 
apparently bearing the signature of “A. Levantino”, shows that the 
complaint was served upon respondent on June 20, 1983. It is thus 
clear that respondent was properly served. Therefore, respondent’s 
motion to reopen is hereby denied. The September 13, 1983, Stay 
Order is vacated and the August 12, 1983, Default Order is rein- 
stated. Respondent shall have 30 days from the date of this order 
to pay the amount set forth in the Default Order, plus interest 
until paid. 

Copies of this order shall be served upon the parties. 


(No. 23,213) 


VALLE DE VELARDE Co-Op. v. R. A. CANALES d/b/a R. A. CANALES 
Propuce. PACA Docket No. RD-84-15. Order issued November 16, 
1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on November 3, 1983, awarding reparation to the 
complainant in the amount of $1,167.25. By letter received Novem- 
ber 1, 1983, respondent has moved that this matter be reopened 
after default. 

Accordingly, the order of November 3, 1983, is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


(No. 23,214) 


Morris Oxun, Inc. v. STANLEY & Joz Russe. PACA Docket No. 
RD-83-394. Order issued November 28, 1983. 
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ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seqg.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). Complainant was 
given the opportunity to respond to respondent’s petition, but 
failed to do so. 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s default in 
the filing of an answer is set aside and the proposed answer sub- 
mitted by respondent is hereby ordered filed. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s answer shall be served on the complainant. 

[New docket number is PACA 2-6430. - Ed.] 


(No. 23,215) 


Jos. Cimino Foops, Inc. v. JAMES N. FAULKNER & JONATHAN R. 
Storm d/b/a FAULKNER & STORM INTERNATIONAL. PACA Docket 
No. RD-84-12. Order issued November 28, 1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on November 3, 1983, awarding reparation to the 
complainant in the amount of $5,670. By letter received November 
10, 19838, respondent has moved that this matter be reopened. 

Accordingly, the order of November 3, 1983 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant along 
with this order. 
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(No. 23,216) 


R. H. McCioskey & Son, a/k/a Vec-Acres FARM AND GREEN- 
HOUSES v. CLARENCE MILLER Co., Inc. PACA Docket No. RD-83-407. 
Order issued December 2, 1983 


ORDER VACATING STAY AND REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 a et seq.), a De- 
fault Order was issued on September 21, 1983, awarding reparation 
to the complainant in the amount of $11,447.43. In a letter received 
on September 20, 1983, respondent claimed that it had already paid 
complainant in full for the commodities involved herein. On Octo- 
ber 6, 1983, an order wus issued staying the September 21, 1983, 
Default Order and ordering complainant to show cause why the 
complaint should not be dismissed due to respondent having paid 
in full the amount alleged in the complaint prior to the issuance of 
the Default Order. 

Complainant has responded to the order to show cause in a letter 
dated October 21, 1983, in which it alleges that respondent’s check 
for $5,457.79, issued prior to the Default Order, was returned for 
insufficient funds and reissued but not received by complainant 
until October 3, 1983, almost two weeks after the Default Order. 
Presumably, $5,989.64 of the amount claimed in the complaint was 
paid before the Default Order was issued. However, since complain- 
ant has claimed that the $5,457.79 was not received until after the 
Default Order, the September 21, 1983, Default Order is hereby re- 
issued in the amount of $5,457.79, with payment to be made within 
30 days from the date of this order. The October 6, 1983, Stay 
Order is hereby vacated. 

Copies of this order shall be served upon the parties. 


(No. 23,217) 


BG ENTERPRISES, INC. v. CoLvin Girts, a/t/a CoLvIn DISTRIBUTING 
Co. PACA Docket No. RD-84-3. Order issued December 6, 1983. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
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after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 750 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and the proposed answer submitted 
by respondent is hereby ordered filed. 

Copies of this order shall be served upon the parties. 

[New Docket number is PACA 2-6434. - Ed.] 


(No. 28,218) 


HARKNESS-COLGATE-BARTELL, INc. a/t/a UNITED PACKING Co. uv. 
NicoLa RuFFINI d/b/a PLAINVILLE Propuce. PACA Docket No. RD- 
84-17. Order issued December 6, 1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on November 4, 1983, awarding reparation to the 
complainant in the amount of $1,905.20. By telegram received No- 
vember 8, 1983, respondent has moved that this matter be re- 
opened. s 

Accordingly, the order of November 4, 1983 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant along 
with this order. 


(No. 23,219) 


Axsattt Propuce, Inc. v. DAN GaRcIA BROKERAGE, INc. PACA 
Docket No. RD-83-328. Order issued December 16, 1983. 


ORDER VACATING STAY ORDER AND REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on September 9, 1983, awarding $70,189.25 to complain- 
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ant as the undisputed amount, and staying the July 26, 1983, De- 
fault Order with respect to the $2,120.50 remaining in dispute, in 
response to the allegations made in respondent’s answer. Respond- 
ent was given 10 days from its receipt of the September 9 order to 
file a petition to reopen after default, or the Default Order would 
be reinstated. The September 9 order was mailed to the last known 
address of respondent on October 13, 1983, after an earlier attempt 
to serve the order by certified mail proved futile. Respondent has 
not filed a petition to reopen. 

Therefore, the September 9, 1983, stay order is vacated and the 
July 26, 1983, Default Order is reinstated, with the exception that 
the amount ordered paid is $2,120.50, plus interest, which shall be 
paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


(No. 23,220) 


Exeter Packers, Inc. v. Prime-Pac, Inc. a/t/a J&S Potato ComMPANY 
and/or NeEtTworK BROKERAGE, Inc. PACA Docket No. RD-83-386. 
Order issued December 16, 1983. 


ORDER REOPENING AFTER DEFAULT 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, subsequent to the issuance 
of a Default Order, respondent Prime-Pac, Inc. a/t/a J&S Potato 
Company filed a motion to reopen the proceeding after default and 
allow the filing of an answer pursuant to section 47.25 of the Rules 
of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, the default in the filing of an 
answer by Prime-Pac, Inc. a/t/a J&S Potato Company is set aside. 
Respondent Prime-Pac, Inc. a/t/a J&S Potato Company has 10 days 
from its receipt of this order to file an answer. If it is not timely 
filed, the Default Order will be reinstated. 

Copies of this order shall be served upon the parties. 

[New docket number is PACA 2-6444.—Ed.] 





CUMULATIVE SUBJECT INDEX 


JANUARY-DECEMBER 1983 
AGRICULTURAL MARKETING AGREEMENT ACT, 1946 
COURT DECISION 
U.S. Court of Appeals, Ninth Circuit - Dismissal of appeal. 
DISMISSAL 


Complaint dismissed, the evidence does not establish any viola- 
tion of the cease and desist order issued April 9, 1980 


MEAT GRADING AND ACCEPTANCE 
Withdrawal and denial of service 
ORDER ON REMAND 


Evidence ordered to be considered by District Court’s remand 
order is without weight 


STAY ORDER 
Removal of, prior order reinstated. 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
DISCRIMINATION 
No basis for petitioners claim 
DISMISSAL 
Of petition, upon petitioners request for withdrawal 


With prejudice 
PRODUCER - SETTLEMENT FUND 

Audit adjustments 
RECORDS 

Not reliable 

“Book factor” used to determine amount of milk used 
REQUIREMENTS OF MARKETING ORDER 


Alteration or modification of obligations 
Charge on overdue accounts 


Producer payments, denial of application for interim relief pend- 
ing petition for review 


STATUS 

As a handler, not a cooperative 
TWO-YEAR LIMITATION 

Monthly obligation, audit adjustments. 
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ANIMAL QUARANTINE AND RELATED LAWS 
BRUCELLOSIS TEST RESULTS 
Failure to accurately report. 
CIVIL PENALTY 


DISMISSAL 
On motion of complainant. 
TRANSPORTING LIVESTOCK 
Interstate movement of livestock 
VETERINARY ACCREDITATION 


ANIMAL WELFARE ACT 
ANNUAL REPORTS 
Research facility, failing to file 
CIVIL PENALTY 


DISMISSAL 
By motion of complainant 
Death of respondent. 
No violation shown 


EXHIBITOR 


Cease and desist from buying, selling and/or transporting any 
animal without having a valid and effective license 


Cease and desist from failing to comply with the Act and stand- 
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LICENSE PAGE 


Cease and desist from buying, selling, and/or transporting any 
animal without first obtaining a license 


Cease and desist from transporting or selling regulated animals 
without first obtaining a license 


Not eligible for a new license for a period of four years 
Not suspended or revoked 

Operating as a dealer prior to qualifying for and obtaining 
Operating as a dealer without. 


Will be issued if compliance with the Act, regulations and stand- 
ards is demonstrated 


SALE OR TRANSPORTATION 


Comply with all standards in the transporting of regulated ani- 
sik scincsiasessvssddassnissoncens Lei sdinsnassthcstshnidtsbinisssttanivensiapalsiedeaerea tip winidtotiscastvoieedbeiones 215 


Enclosures, primary, not in conformance with standards 


Notify employees in writing that they are to comply with the 
provisions of the Act, regulations and standards. 


Of any animal without obtaining a license 
STANDARDS AND REGULATIONS 


Cease and desist from violating...515, 764, 769, 776, 777, 1049, 1050, 1875, 1377, 
1809, 1811 


Ordered to comply with 138, 215, 354, 754, 774, 1377 


Ordered to comply with concerning the transporting and/or sell- 
ing of live animals 
Ordered to comply with standards dealing with, but not limited 
to, facilities space, sanitation, veterinary care and handling 
EGG PRODUCTS INSPECTION ACT 
COURT DECISION 


US. District Court, District of New Jersey, Motion for summary 
judgment granted. 


FEDERAL MEAT INSPECTION ACT 
INSPECTION SERVICE 
Ope MONTNCD HMMURERU WO 5 c5csicscsccsicssecsoscssnsscsesecsconstsuobonsssveghcsessessibeasis 17, 217, 1057, 1814 
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FEDERAL MEAT INSPECTION ACT—Cont. 


SALE OF MEAT PACKING ESTABLISHMENT 


Owner agreed to convey interest in real and personal property 
to other parties after conviction in U.S. District Court 


SANCTION 
Indefinite withdrawal and denial of inspection service 


Withdrawal and denial of inspection service under Title I of the 
Federal Meat Inspection Act and the Poultry Products Inspec- 
tion Act. 


HORSE PROTECTION ACT 
CIVIL PENALTY 


COURT DECISION 


U.S. Court of Appeals, Sixth Circuit — Affirms three orders by 
the Judicial Officer involving the showing of sored horses 


DECISION ON REMAND 
The action is dismissed on its merits. 
DISMISSAL 


Complainant failed to sustain the charges against respondent. 
Further proceedings would not further the purposes of the Act 


The charges in the complaint are not supported by the probative 
evidence presented 


With prejudice 
DISQUALIFICATION 


From showing or exhibiting any horse 
MOTION FOR RELIEF 
Denied, not timely filed. 
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HORSE PROTECTION ACT—Cont. 


SANCTION 
6 months disqualification. 
1 year disqualification 
SHOWING 
The Judicial Officer reversed the finding of the Administrative 


SORED HORSE 

ne NN I i iisincsscdemsesssoscevoescosensbesadcncsstcencpssbccvasssvestsneanesl 63, 517, 518 
STAY ORDER 

Pending judicial review 
WITHDRAWAL OF COMPLAINT 

Action terminated 

PACKERS AND STOCKYARDS ACT, 1921 

ACCOUNTS AND RECORDS 


Fully and correctly disclose true nature of all transactions...115, 252, 386, 531, 553, 
557, 560, 800, 816, 869, 1087, 1092, 1478, 1481, 1821, 1833, 1880 


Keep and maintain, which fully disclose all transactions. 1114, 1888, 1448, 1474 
ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct nature of transactions. 


Failure to show true and correct weights and/or prices...115, 563, 1127, 1478, 1481, 
1821, 1833, 1880 


False, inaccurate or misleading 


Insertion or omission of any statement resulting in a false, inac- 
curate or misleading record 252, 800, 1478, 1481, 1833, 1880 


Price entries — false, inaccurate or misleading 115, 252 
AGENT (REPARATION) 


AGREEMENT (REPARATION) 
Not rescinded by complainant. 
APPLICATION FOR REGISTRATION 
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PACKERS AND STOCKYARDS ACT, 1921—Cunt. 


BANKRUPTCY 


Proceedings brought under the Act are exempt from Bankruptcy 
Court’s power to stay such proceedings 


BILLING AND/OR COLLECTING 
Basis other than actual purchases prices and weights. 
BONDING REQUIREMENT 


Violation of...77, 522, 527, 529, 531, 550, 569, 789, 796, 807, 809, 818, 1089, 1112, 
1119, 1391, 1439, 1441, 1473, 1817, 1825, 1827, 1876, 1878, 1884, 1889, 1890, 1892 


CHECKS OR DRAFTS 


Issuing drafts without first obtaining written agreements from 
sellers authorizing payment by draft. 


Issuing insufficient funds checks...75, 77, 79, 242, 248, 377, 381, 384, 386, 522, 524, 
555, 567, 569, 789, 794, 798, 807, 810, 813, 816, 867, 1082, 1087, 1091, 1092, 1094, 
1110, 1114, 1117, 1119, 1121, 11238, 1125, 1890, 1398, 1436, 1437, 1439, 1443, 1446, 
1448, 1449, 1451, 1464, 1474, 1819, 1823, 1825, 1835, 1840, 1848, 1882 


Failing to honor drafts when presented for payment. 


CIVIL PENALTY 


555, 1821, 1892 
1098, 1874 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
CIVIL PENALTY—Cont. 


Reduced for good cause shown 

Stayed, pending outcome of judicial review 
COLLECTING 

Based on false weights or prices 

False, incorrect or inaccurate 
COMMISSIONS 


Charging and collecting from certain consignors, commissions 
which are less than posted tariffs and less than those charged 
other consignors for equal service rendered 


CONSIGNMENT 


Disposing of funds as will endanger the faithful and prompt ac- 
counting and payment due on consignors of livestock. 


Engaging in any act with any market agency or dealer which 
would operate as a fraud or deceit upon the consignors of live- 
879, 548, 1085, 1101, 1103, 1105 


Entering into any arrangement with a market agency for the 
purpose of purchasing consigned livestock at less that true 
market value. 


Entering into any agreement with any market agency or dealer 
to share in any profits derived from the resale of livestock 
purchased from consignments. 379, 548, 1085, 1101, 1103, 1105 


Operating as a fraud or deceit upon any person in connection 
with the purchase or sale, on a commission basis, of that per- 
son’s livestock. 379, 548, 1101, 1103, 1105 


Purchasing livestock from the sale of consigned livestock to pay 
for livestock for their dealer or speculative account 


Selling consigned livestock at less than its fair market value...879, 548, 1085, 1108, 


COURT DECISION 


Fayette Circuit Court, Civil Branch, Third Division — Surety 


Fayette Circuit Court, Civil Branch, Third Division — Plaintiff's 
motion for interest, overruled 


U.S. Court of Appeals, 2nd Circuit — The certified question is 
answered in the affirmative and the order of the District 
Court, affirmed. 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
COURT DECISION—Cont. 
US. District Court, Kansas — Reparation, plaintiff's request for 


declaratory judgment to strike Secretary’s order due to lack of 
jurisdiction of subject matter, dismissed. 


US. District Court, Montana — Reparation, upholds Judicial Of- 
ficer’s order except as to prejudgment interest. 


DAMAGES (REPARATION) 
Due to respondent’s unjustified failure to pay 
DEALER 


Accounts and records, fully and correctly disclose all transac- 
386,531, 1087, 1092, 1478, 1821 


Action in dispute is in violation of the Act (Reparation) 
Bond, failure to file and maintain 796, 1089, 1112, 1891, 1889, 1892 


Engaging in any act to obtain money from purchasers by false 
or deceptive pretenses or which operates as a fraud or deceit 
upon any person. 1478, 1821 


Engaging in business while insolvent. 377, 531, 555, 567, 569, 1841 


Entering into any agreement with any person to aid such person 
to obtain money by false or deceptive pretenses, or enable 
such person to engage in any act which would operate as a 
fraud or deceit upon any person 


Failing to honor drafts when presented for payment 


Failure to pay and/or failure to pay when due...75, 242, 377, 386, 531, 555, 567, 
789, 807, 867, 1087, 1089, 1091, 1092, 1108, 1123, 1890, 1449, 1841 


Issuing false invoice 


Issuing insufficient funds checks...75, 242, 377, 386, 531, 555, 567, 789, 807, 867, 
1087, 1091, 1092, 1123, 1390, 1449 


Ordered not to engage in business as a dealer or market 


Prohibited from engaging in business subject to the Act. 


Suspended as a registrant...75, 386, 531, 555, 789, 867, 1087, 1091, 1092, 1108, 1112, 
1123, 1449, 1821, 1889 
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DEALER AND MARKET AGENCY PAGE 


Accounts and records, fully and correctly disclose all transac- 
115, 252, 558, 800, 816, 1114, 1388, 1443, 1481, 1880 


Accounts of purchase/invoice/billings—false, misleading or inac- 
115, 252, 800, 1836 


Application for registration, denied until suspension expired. 


Arrangement between dealers and market agency not to com- 
pete for the purchase of certain livestock 


Charging and collecting commissions from certain consignors 
which are less than posted tariffs and less than commissions 
charged other consignors for equal services rendered 


Collecting on the basis of false, inaccurate or misleading price or 
weight entries 


Collecting on the basis of untrue or incorrect invoices. 
Competition, significant injury to 


Disposing of funds as will endanger or impair the faithful and 
prompt accounting and payment due the owners or consignors 
of livestock. 381, 1121 


Engaging in business while insolvent...79, 569, 790, 794, 798, 810, 813, 1082, 1114, 
1121 


Engaging in any act with any market agency or dealer which 
would operate as a fraud or deceit upon the consignors or live- 


Engaging in any act to obtain money from purchasers by false 
or deceptive pretenses, or which operates as a fraud or deceit 
upon any person 


Entering into any arrangement which defrauds purchasers or 
aids and abets any person engaged in defrauding purchasers 


Entering into any agreement with any market agency or dealer 
to share in any profits derived from the resale of livestock 
purchased from consignment 


Entering into any agreement with any person to aid such person 
to obtain money by false or deceptive pretenses, or enable 
such person to engage in an act which would operate as a 
fraud or deceit upon any person 


Establish and maintain a separate trust account for proceeds 
from sales of consigned livestock. 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account”’...79, 244, 381, 384, 569, 790, 810 816, 1082, 1096, 1114, 1121, 1125, 
1388, 1398, 1451, 1825, 1843, 1882 
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Failure to maintain a reasonable bond...77, 527, 529, 550, 569, 809, 1119, 1439, 
1441, 1817, 1825, 1827, 1890 


Failure to pay when due...77, 79, 248, 384, 524, 553, 569, 794, 798, 813, 1094, 1096, 
1110, 1119, 1489, 1443, 1446, 1448, 1451, 1825, 1835, 1838, 1840 


Inserting or omitting any statement which results in a false, in- 
accurate or misleading record 252, 800, 1481, 1880 


Invoices untrue or incorrect. 115, 1836 


Issuing insufficient funds checks...77,79, 248, 381, 384, 524, 569, 794, 798, 810, 813, 
816, 1082, 1094, 1110, 1114, 1119, 1121, 1125, 1393, 1439, 1443, 1446, 1448, 1451, 
1825, 1835, 1840, 1843, 1882 


Misrepresenting the method used by which livestock is sold or 
purchased 


Misrepresenting the nature of charges made for respondent’s 


Misrepresenting the origin, place of purchase, or sale of live- 


Misrepresenting the original purchase weights and/or prices...252, 1481, 1836, 
1880 


Net proceeds, failure to remit when due...79, 244, 381, 384, 569, 810, 816, 1082, 
1096, 1114, 1121, 1125, 1388, 1393, 1443, 1451, 1848, 1882 


Net proceeds, using for own purposes. 


Net proceeds, using for purposes other than payment of lawful 
marketing charges and/or remittance to consignors...244, 381, 384, 790, 810, 
1082, 1114, 1121, 1393, 1843 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


Operating as a fraud or deceit upon any person in connection 
with the purchase or sale, on a commission basis, of that per- 
son’s livestock 


Ordered not to engage in business as a market agency or dealer 
for a specified period 


Permitting employees to purchase livestock out of consign- 


Respondent shall deliver a copy of the complaint and decision 
and order to its officers, directors, agents and employees and 
file a report within 30 days of its compliance with the order. 


Scales, periodic testing and inspection 
Selling consigned livestock at less than its fair market value. 
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Suspended as a registrant...77, 79, 244, 248, 381, 527, 798, 809, 810, 813, 816, 1082, 
1110, 1114, 1119, 1888, 1893, 1441, 1448, 1481, 1825, 1840 


Unfair and deceptive practice — Entering into any arrangement 
with anyone by which livestock in which a person has an own- 
ership interest are used to fill purchase orders without full 
disclosure of all information, including true ownership of the 
livestock, necessary to show the true nature of the transac- 
toins to the principals of the purchase orders 


Using funds received from the sale of consigned livestock for re- 
spondent’s dealer or speculative account. 


DISMISSAL OF COMPLAINT 
Reparation — Evidence not sufficient. 
Reparation — Not timely filed 
Reparation — Versions of dispute in direct conflict and irrecon- 


Vacated, proceeding remanded for preparation of initial deci- 
I sceh ead ah hada aM iN ans cicadas énsepansbekensbndaaiiodevesei vediiocose netpheetindaniaieaaéipiobis 7938, 820 


INSOLVENCY 


Cease and desist from engaging in business as a dealer or 
market agency while insolvent 377, 569, 810, 818, 1082 


Current liabilities exceed current assets. 79, 567, 1449, 1841 


Engaging in business while current liabilities exceed current 
531, 1114, 1121, 1393, 1843 


Engaging in business while insolvent 555, 567, 790, 794, 798 


Suspension of registration while insolvent...244, 524, 531, 555, 569, 790, 794, 798, 
813, 816, 1087, 1121, 1390, 1841, 1882 


INVESTIGATION REPORT 


Make available for in camera examination pursuant to the 
Jencks Act or the Brady doctrine 


INVOICES 
Billing and/or collecting on the basis of untrue or incorrect. 
Issuing untrue or incorrect 


Showing false origin of livestock and fraudulently increased 


Showing weights and/or prices that are other than true and cor- 
531, 800, 1098, 1478, 1481, 1880 
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MARKET AGENCY 
Failure to pay and/or failure to pay when due 


Engaging in any act to obtain money from purchasers by false 
or deceptive pretenses, or which would operate as a fraud or 
deceit upon any person 


Entering into any agreement with any person to aid such person 
to obtain money from purchasers by false or deceptive pre- 
tenses, or enable such person to engage in a practice which op- 
erates as a fraud or deceit upon any person 


Prohibited from engaging in business or operating subject to the 
act: 


For 14 months 
MISREPRESENTATION 
The method livestock was purchased or sold. 
The nature of charges made for its buying service. 
The origin, or place of purchase or sale, of livestock. 
The original purchase prices and/or weights. 252, 1098, 1478, 1481, 1880 
The original purchase prices for livestock purchased on a com- 


mission basis 
The true purchase price of livestock. 
NET PROCEEDS 


Failure to remit when due...79, 244, 381, 384, 557, 569, 810, 816, 1082, 1096, 1114, 
1121, 1125, 1888, 1393, 1443, 1451, 1474, 1819, 1843, 1882 


Use funds for purposes other than the payment of lawful mar- 
244, 384, 1474 


Using funds received to pay for livestock for their own dealer or 
speculative account 


PACKER 


Accounting and paying based on incorrect weights and/or 


Altering cold weights as recorded on documents used in the sale 
ais cas adansa ines hae od hates peso cscs pias cvelags coh en ncsndapens aren anonaatbeasouniages 560 


Altering cr misrepresenting hot weight of livestock carcasses. 
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Bond or its equivalent, failure to file and/or maintain ade- 
522, 818, 1473, 1876, 1878 


Credit agreements, failure to obtain in writing from sellers 
before purchase on credit 


Destroying accounts, records and memoranda. 
Final payment based on other than actual weights or prices 
Final payment, failing to make, based on actual hot carcass 


Insufficient funds checks, issuing 
Invoicing and collectng based or altered cold weights. 
Invoicing and collecting based on incorrect weights. 
Meat merchandising: 

Bait and switch sales transactions 


Misrepresenting anticipated yield of retail cuts to be derived 
from any bulk quantity of meat. 


Misrepresenting the grade of meat sold to purchasers. 


Failure to deliver bonus meat advertised to each purchaser 
who fulfilis conditions specified 


Net proceeds, failing to remit when due 
Paying sellers based on inaccurate weights. 


Payment, failure to pay and/or failure to pay when due...522, 1436, 1437, 1445, 
1464, 1828, 1872, 1878, 1886 


Purchase contract or agreement, failure to disclose details prior 
557, 869 


557, 1117 
Recording incorrect hot or cold weights. 


Scales, maintain and operate to ensure accurate and correct 
i 560, 563, 869, 1874 
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Tare greater than actual weight of hooks, rollers, gambrels, 


Trust fund, failure to hold in trust certain assets for the benefit 
of unpaid cash sellers of livestock 


Weighing livestock or livestock carcasses at other than true and 
557, 560, 869, 1874 


PAYMENT 


Failure to pay and/or failure to pay when due for livestock pur- 
chased 807, 1094, 1110, 1117, 1890, 1445, 1464, 1823, 1841 


Collecting payment based on false, inaccurate or misleading in- 
i 1098, 1478, 1481, 1833 


Paying sellers based on false and incorrect weights. 
PREVIOUS ORDERS 


Issued April 12, 1982, stay of the effective date of the suspension 
provisions, vacated 


Issued December 7, 1970, remains in full force and effect. 


Issued January 8, 1981, individual respondent is suspended as a 
registrant until he demonstrates he is no longer insolvent. 


PROHIBITED FROM 


Engaging in business as a dealer or market agency for 60 days 
Engaging in business or operating subject to the Act for 60 


Operating in any capacity subject to the Act for one year 
PURCHASE CONTRACTS OR AGREEMENTS 

Failure to disclose complete and accurate details Of.............s:ssssssessssssseseseeneees 557, 869 
PURCHASE PRICE 


Failure to pay and/or failure to pay when due...75, 77, 79, 242, 248, 377, 384, 396, 
552, 558, 555, 557, 567, 789, 813, 867, 1096, 1108, 1110, 1119, 1123, 1439, 1445, 
1446, 1448, 1451, 1823, 1825, 1835, 1888, 1840, 1872 
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Issuing accounts of sale/invoices/billings on the basis of false, 
inaccurate or misleading 
ee INININII 5 scocccconsascosbsosesuspsosecooisosoosssesesssotnsesecessspetsanduassiocecend lines 252, 1833, 1836 
Respondent admits owing complainant (Reparation). 
RECONSIDERATION/REOPEN 


Denial of petition to reopen hearing or to take depositions (repa- 
ration) 


Petition for, denied 
REJECTION (REPARATION) 

Part of the agreed sale 
REMAND ORDER 


Proceeding remanded for preparation of an initial decision free 
of any inference that investigation report contains any excul- 


REPARATION AWARDED 
Comp!ainant entitled to damages 
Court Action, U.S. District Court, Montana 
Failure to pay, default 
Insufficient funds check, default 
Misrepresentation constituting fraud. 


The difference between the agreed price and the amount re- 
ceived from the sale 


SCALE TICKETS 
Failure to show true nature of transactions. 
Making false, inaccurate or incorrect entries. 
Showing weights other than true and correct. 
SCALES AND WEIGHING 


Hooks, rollers, gambrels, etc., not of uniform weight. 563, 869, 1874 
Recording inaccurate or incorrect hot or cold weights 557, 560, 869 


Scales, maintain and operate to ensure accurate and correct 
560, 563, 869, 1874 
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SCALES AND WEIGHING—Cont. 
Scales, monrail, tare checked and properly adjusted prior to the 
start of and during each day’s operations 
Scales, periodic testing and inspection... 
Tare greater than actual weight of hooks, rollers, gambrels, 


Weighing livestock or livestock carcasses at other than true and 
557, 560, 869, 1127, 1874 


Weighing to the nearest minimum graduation 
SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit into...79, 244, 381, 384, 569, 790, 810, 816, 1082, 1096, 1121, 1125, 
1888, 1451, 1474, 1819, 1825, 1843, 1882 


Failure to maintain properly...79, 244, 381, 384, 569, 790, 810, 816, 1082, 1096, 1121, 
1125, 1888, 1451, 1474, 1819, 1825, 1843, 1882 


Suspension of registration until deficit in account is eliminated...79, 244, 381, 569, 
790, 816, 1121, 1125, 1451, 1474, 1819, 1882 


Transferring or withdrawing funds for purposes other than pay- 
ment of net proceeds to consignors or other marketing 


STAY ORDER 


Of civil penalty and/or suspension provision 


Pending outcome of judicial review 

Removal of, after judicial review 

Vacation of suspension provision 
SUPPLEMENTAL ORDER 


Bonding requirements, in compliance with, suspension terminat- 


Deficit in custodial account eliminated 

No longer insolvent, suspension terminated 

Suspension provisions modified 
SUSPENSION OF REGISTRATION 

Stayed, pending judicial review 

Suspended for: 
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1108, 1125 
244, 552, 1114, 1119 
244, 1388, 1882 


75, 79, 1092, 1449 
1087, 1841 


4 months and thereafter until in compliance with bonding re- 
quirements 


789 


5 months and thereafter until custodial account deficit is 
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12 months and thereafter until solvent. 
14 months. 
18 months and thereafter until solvent. 


381, 790, 816, 1121 


Until in compliance with bonding requirements...527, 796, 809, 1112, 1441, 1817, 
1884, 1889, 1890, 1892 


Until no longer insolvent 816, 1121 


Vacation of stay, of the effective date of the suspension provi- 
sions in the order issued April 12, 1982 


UNFAIR AND/OR DECEPTIVE PRACTICES 


Entering into any arrangement by which livestock in which a 
dealer or market agency has an ownership interest are used to 
fill purchase orders without full disclosure of ali information, 
including true ownership of the livestock, necessary to show 
true nature of the transactions to the principals of such pur- 
chase orders 


UNJUST PRACTICES (REPARATION) 
Issuing false invoices 
Refuse to accept and pay for livestock after agreeing to purchase 


Unjustified failure to pay for livestock. 
Violation of Section 307 of the Act 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE OF COMMODITY 
I i vstcphsksrtiinsanic tained oussiacecinisioneptsitiionlincaseitiiaat 166, 433, 471, 610, 616, 664 
Buyer cannot accept only a portion of a load 
By diversion of carload shipment. 
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By exercising dominion and/or control 
By signing ticket evidencing receipt 


By unloading...173, 429, 612, 621, 937, 1194, 1232, 1269, 1566, 1619, 1637, 2042, 
2058, 2077, 2107 


Failure to communicate rejection 138, 922, 1217, 2053 
Ineffective rejection. 429, 1655, 2020 
Lack of evidence to the contrary 
Received under protest 
Untimely rejection 165, 922, 934 
Wrongful and/or unreasonable rejection 142, 445, 669, 1661 
ACCORD AND SATISFACTION 
Acceptance of check in full settlement 
Bona fide dispute 308, 468 
Endoresement of check. 308, 468 
Failure to prove. 
Manifestation of intent to assent to 
ACCOUNTINGS 
Failure to submit covering resale 
NNT N65 oo esnkonasviusncbicsisacesveoponssocasbenconsoneslsiusabistvonboossbetebsosonesionen 152 
Keeping records for accurate accountings 
ADJUSTMENT 
Failure to substantiate that adjustments were warranted 
Price, agreed upon, lack of market no excuse for failure to pay 
Price, dispute as to amount of the allowances. 1244, 1649,1652, 2030, 2093 
Price, failure to pay 
Price, failure to prove 
Price, granted based on material fact withheld 
BIN sc ccoccksassccsnsstosiccadsasesedausnisocensceussscsccess sosdiesstlagesuiec tudo tenbsconhielieonn CE: 438 
ADMISSION 
Respondent admits not paying for produce. 
Respondent admits receiving and accepting produce 
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AGENT 
Did not mislead complainant 
Evidence shows respondent acted as purchaser not as an agent. 


When a control is made by an authorized agent in the name and 
on the account of a competent principal the agent incurs no 
liability to third persons. 


Where a principal permits another to appear as his agent, he is 
estopped to deny that such person acted as his agent 


AGREEMENT 
The term of sale is deferred billing 
The sale price would be determined after resale 
To delay payment for 60 days after taking delivery. 
APPEAL (DISCIPLINARY) 


Official notice of debtor’s orginal petition 


Reparation action continued pending bankruptcy proceeding...968, 969, 970, 994, 
1284, 1285, 1286, 1287, 1288, 1290, 1291, 1292, 1293, 1294, 2149, 2152, 2153, 2155, 
2165 


BILL OF LADING 


Consignee of a non-negotiable bill of lading is not necessarily the 
person ultimately entitled to possession of the goods 


The non-negotiable bill of lading would fall under the Federal 
Bills of Lading Act of 1916 


BROKER 
Acted as broker, not purchaser 961, 1254, 1602, 1675 


Acted as seller, not broker, in absence of any broker’s memoran- 


Claim against, only if the other respondent is found not liable 
for the purchase price.................. ach ea tasassy ihn shatadatacdbiecdadaseaDacepsuicas nissaisoloadicien 173 


Complaint against, dismissed 173, 1598 
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Did not act as broker, no memorandum of sale issued 

Duty fulfilled 

Failure to inform seller of term of contract wanted by buyer 
Invoices show respondent as buyer and broker as broker. 
Obligated himself to pay if his client did not. 

Payment to seller, not responsible for in absence of specific 


Purchase by, not brokered by. 
Respondent did not deny the complainant acted as broker 


The fact the broker was billed on the bill of lading is not deter- 
minative 


BROKERAGE FEE 

Amount due broker supported by invoice 

Failure to pay 

No understanding the respondent would receive one 
CHECKS 


Unable to relate cancelled checks to specific invoices 
COMPLAINT 


Dismissal of...134, 152, 159, 187, 195, 284, 290, 308, 311, 313, 314, 316, 323, 438, 461, 
468, 473, 478, 641, 930, 961, 1576 


Filed within nine months statutory period 
CONSIGNMENT 
Agreement, failure to deny 
Authorization to handle as such must be clearly given 
Both parties intended to enter into a consignment transaction 
Breach of duty 
Failure to prove sales contract was renegotiated as 
No evidence to support claim of such transaction. 
Price open is not always equivalent to consignment. 
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Reconsignment, resulting in a double commission, not allowable 
in absence of specific agreement. 


CONTRACT 
Breach of: 
Evidence, unconvincing. 
Failure to meet good delivery standards. 
Failure to meet grade required 


Failure to prove...138, 163, 165, 488, 610, 612, 621, 666, 943, 1178, 2042, 2107, 
2120 


ee A Esa eases cess cosar sacs ontteonisnsaseneoaupsinnhbaalenedlateciaambtenbiiedic 284 


Failure to ship in suitable shipping condition...134, 138, 155, 275, 429, 616, 669, 
1275, 1619, 1666, 1955, 2048, 2053, 2067, 2085 


Failure to ship on date agreed upon. 

Failure to ship produce from specified region 
Failure to ship specified brand and size 
Failure to submit evidence of loss 

Improper loading 


Rejection without reasonable cause. 


Reselling load before transportation could be rearranged 


Conditions in contract 

Conduct of parties gives meaning to contract 
Contractual relationship, failure to prove 
Existence of, failure to prove. 

Federal inspection met contract requirement... 
No change subsequent to arrival 

Novation of original 

Parties agreed to a new contract 

Parties entered into a consignment transaction. 
Privity of, between respondent and broker 
Untimely notice 


CONTRACT PRICE 
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Liable for full contract price. 
Liable, less damages 
Liable, less sum already paid 
Not liable 
“Open”, to be determined upon shipment’s arrival. 
Price allowance, failure to prove 
CONTRACT TERM 


Modification of original. 
No grade, weight of commodity not a factor. 
Partial truckload not included. 
“Price open” is not always equivalent to consignment. 
Processing fee, ordinary and plain meaning of term. 
COUNTERCLAIM 
IRI os tscvesoscccnavesivisbensadsbienssonsbosiovsstessdoonsss 281, 464, 937, 1184, 1260, 1553, 1955 


Dismissal of, failure to prove complainant operated subject to 
the jurisdiction of the Act. 


Dismissal of, no basis for. 
Dismissal of, the complaint was untimely filed 
Dismissed, failure to prove breach of contract. 
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Liable for full contract price 
COURT DECISION 


U.S. Court of Appeals, District of Columbia Circuit, Petition for 
review, affirms Secretary’s order. 


U.S. Court of Appeals, Ninth Circuit — Petition for review, af- 
firms Secretary’s order 


DAMAGES 
Based on percent of defects 
Failure by complainant to handle onions properly while they re- 


Failure to prove...138, 163, 275, 438, 610, 612, 629, 666, 943, 1260, 1553, 1566, 1602, 
2034 


Failure to ship in suitable shipping condition...134, 138, 155, 429, 616, 669, 922, 
1260, 1275, 1619, 1955, 2053, 2067, 2077, 2085 


Failure to ship specified brand and/or size 

Failure to submit sufficient evidence of loss. 
Impossible to compute, failure to resell commodity 
Negligence in disposition of commodity after arrival 
Not entitled to 


Purchase of goods in substitution for those due from seller, cost 
over original contract price. 


Reselling load before transportation could be rearranged 
Return of pallets and boxes 
Violation of warranty of merchantability 
Wrongful and/or unreasonable rejection. 
DEFAULT 
Order reinstituting 
Order reopening after. 
DEFENSE 
Failure to prove. 
Failure to raise a valid defense (Disciplinary) 
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DEFERRED BILLING 


DELIVERED SALE 
Adequate tender of delivery, failure to make. 
I AINE PIS WRG Risiisdisoceseescevosesuvslcaabeemcssepuisslastbsdsescmobethenosssievasecksnesdebbenieisieias 155 
Failure to prove f.o.b. sale. 
Violation of warrenty of merchantability 
DISMISSAL 
Amount of damages equal contract price 
As to broker 
Commodity not subject to the jurisdiction of the Act. 


Complainant, as the moving party, failed to prove the terms of 
the contract, respondent’s breach thereof and the resulting 


Complainant authorized dismissal of complaint...187, 316, 323, 971, 972, 991, 993, 
1280, 1289, 1295, 1314, 1689 


Complainant authorized dismissal of complaint and respondent 
authorized dismissal of its counterclaim 


Complainant authorized dismissal of complaint as to remaining 


Complainant did not suffer damages 
Complainant endorsed respondent’s check in full settlement. 
Complainant failed to make a written reply to respondent’s 


Complainant failed to show any amount remaining due from re- 
spondent. 


Complainant filed claim in another court. 
Complaint is without merit. 

Contractual relationship, failure to prove. 
Failure to prove existence of contract 


Of complaint, respondent acted as broker, not as purchaser 


Of complaint, respondent not responsible for payment to seller 
by the buyer. 
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Of counterclaim, failure to prove breach of contract 
Of counterclaim, untimely filed. 
Resolution in bankruptcy court. 


Respondent proved the produce was purchased with a guarantee 
of market protection 


Respondent reported that a settlement had been reached, com- 
plainant failed to respond 1294, 1315 


Respondent tendered check to complainant in full settlement...195, 323, 1694, 
1696, 1715, 2148 


Secretary does not have jurisdiction 
DUMPING 

Certificate not secured. 

Certificate not valued as evidence 


Discrepancy between kind of lettuce on dump certificate and 
that on invoice. 


FAILURE TO PAY PROMPTLY 


Publication of the facts...120, 121, 123, 266, 270, 402, 403, 576, 587, 588, 917, 1142, 
1148, 1145, 1147, 1151, 1490, 1491, 1496, 1502, 1544, 1930, 1946, 1947 


Revocation of license...126, 257, 264, 268, 270, 408, 577, 585, 607, 909, 916, 919, 1149, 
1494, 1508, 1505, 1911, 1912, 1914, 1915, 1925, 1927 


Suspension of license. 1930, 1949 
FEES AND EXPENSES 

Awarded to complainant. 

Awarded to respondent, prevailing party. 
FIELD RELATED PROBLEM 

Enlarged lenticel growth. 
F.0.B. SALE 


Breach of warranty, failure to prove...138, 621, 666, 934, 937, 959, 1178, 1228, 1269, 
1588, 2135 


Breach of warranty, failure to submit evidence of loss. 147, 1237 
Breach of warranty, untimely notice. 


Failure to prove 


Failure to prove sale contract was renegotiated as a consign- 
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Reiection, unreasonable cause. 
Rejection, without reasonable cause 


Suitable shipping condition warranty, breach of...134, 138, 155, 275, 429, 616, 669, 
922, 1217, 1260, 1275, 1619, 1623, 1666, 1955, 2077 


Suitable shipping condition warranty, not applicable. 
Term assumed when contract is silent as to terms of delivery 


FREIGHT 


INDUSTRY TRADE CUSTOM 


Can only be proved by numerous instances of actual practices 
and not by the opinion of a witness 
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INSPECTION 
Agreed price reduction due to inspection certificate 


Destination inspection takes precedence over shipping point in- 
spection. 


Found enlarged lenticel growth 
Limited, does not reflect condition of entire load 


I ocak ccosesecessunsorvinnevssosied simovsctscsoidiccoedsestptaceiesescduvisissbitiseicbeenewa meee 426 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


INVOICES 
As proof of contractual relationship 
Clearly show a sale to broker 
Inaccurate, failure to prove. 
Objection to, prompt. 
Proof of contract terms 


JURISDICTION 
Cause of action accural 
Failure to prove complainant was operating under the Act 
Freight charge liability arises from transaction 
Lack of, as to part of the complaint. 
LICENSE 
Application for, denied 1151, 1496, 1505, 1915 
Application for granted, previously responsibly connected 


Revocation of... 126, 257, 268, 270, 408, 1149, 1494, 1505, 1911, 1912, 1914, 1925, 1927 
LOST PROFIT 

Claim for, denied. 
LOT NUMBERS 


Used to determine price, dispute as to date 
Used to determine the price of lettuce 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


MARKET PROTECTION 
Failure to prove protection against market decline granted 


Produce purchased under guarantee Of...........:ssssssssssssssssesssessssassssssereseses 


MERCHANTABILITY 

Breach of warranty 

Breach of warranty, not justified 

Failure to prove not in merchantable condition 
MISREPRESENTATION 

Potatoes, as to grade and/or quality 
NET PROCEEDS 

Failure to account for produce handled on consignment. 
OVERCHARGES 

For freight 
PALLET BOXES 

Good faith effort made to replace, those disposed of had no 


PREVIOUS LOAD 


No evidence regarding a shortage 
PURCHASE PRICE 


Original price different from invoice. 


Respondent attempted to pay for part of the load 
RECONSIDERATION/REOPEN 
Correction of prior order. 


Motion for reconsideration of Oder of Dismissal, denied 


PAGE 


1257, 2129 
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Motion to reopen after default, denied 194, 990, 991, 1816, 1712, 2166 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
RECONSIDERATION/REOPEN—Cont. PAGE 


Order reopening after default...195, 480, 679, 987, 988, 992, 1313, 1314, 1315, 1710, 
1711, 1716, 2168, 2169, 2171 


Petition for reconsideration, denied 674, 675, 1199, 1282, 1691, 1693, 2146, 2150 
Petition for reconsideration, dismissed. 1692, 1695, 2143, 2154 
Petition to reopen after default, denied 988, 989 
Petition to reopen after default denied as untimely filed 986, 1715 
Petition to reopen, granted. 

REJECTION 
Even if rejection was wrongful, complainant is not entitled to 


429, 1655, 2020 
152, 1682, 1685, 2048 
142, 1184, 1576, 1594 


651, 1630, 1661, 2026, 2124 


142, 445, 669 
REMAND ORDER 


The Decision and Order previously filed is vacated, the proceed- 
ing is remanded to the Administrative Law Judge for further 
REPARATION AWARDED 


Admission of liablity...474, 949, 950, 951, 1250, 1549, 1550, 1594, 1612, 1678, 1687, 
2141 
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RESALE 
Abandonment by receiver, liability for. 
Before respondent could rearrange transportation. 
Consignment, breach of duty, price differential 
¢Intermingled the price of rejected apples with etlier apples. 


Prompt and proper 

Value, not relevant 
STAY ORDER 

Denial of motion for 


Pending determination of liability of one respondent at a later 
point in the proceeding 


Pending filing of a copy of a petition in bankruptcy 


Pending filing of an answer to the petition for reconsideration...474, 972, 973, 
1689, 1695, 1697, 2144, 2148 


Pending filing of an answer to the petition to reopen after de- 
: 480, 481, 986, 1318, 1711, 1718, 1714, 2167, 2168, 2170 


Pending filing of a motion for reconsideration. 
Pending filing of motion to reopen after default. 
Pending filing of motion to set aside default order. 
Pending filing of petition for reconsideration 
Pending motion to reopen and reconsider 
Pending proceedings for judicial review 
Pending receipt of documents not originally submitted 
Pending reply to. notice to show cause. 
Removal, previous order to become effective 
Requests the matter to be reopened after default. 
Vacated - prior order reinstated. 

SUITABLE SHIPPING CONDITION 
A field related problem 


Breach of warranty...134, 138, 275, 429, 669, 922, 1260, 1275, 1576, 1619, 1623, 1666, 
1685, 1955, 2048, 2067, 2077, 2085 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


SUITABLE SHIPPING CONDITION—Cont. PAGE 


Breach of warranty, failure to prove...138, 621, 666, 937, 1194, 1269, 1566, 1588, 
1602, 2082, 2135 


Breach of warranty, failure to submit proof of damages 
Warranty, not applicable 165, 173, 281, 292, 612 
Warranty voided due to failure to pick up shipment in timely 


Returned unusable, liable for 
TRANSACTION 
Potatoes were sold in contemplation of their use in interstate 


Not responsible for decay. 


Produce could not withstand the rigors of normal transportation 
services and conditions 


Shipped with incompatible ethlene gas-producing produce. 
UNDISPUTED AMOUNT 
Order correcting prior order. 


Order requiring payment of...187, 316, 474, 948, 965, 966, 1175, 1176, 1177, 1183, 
1193, 1688, 2142 


WARRANTY 
Gc tea iptcescasspsdiusithithariuoassapccsvesioutanpi ilies: -teseickjesoscanenpeenes 138, 155, 275, 429, 1217 
Breach of, failure to prove 
Breach of, failure to submit sufficient evidence of loss 
BomGeee OE, SEEING NOC sis css csssessisosssecescosuisecssdsercvesesrcononegsoossesen pcs hataonle Cada vaisesien 
Failure to claim 
Not applicable 
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POULTRY PRODUCTS INSPECTION ACT 


INSPECTION SERVICE 
TR Ge DUI sss sss essenicpscsconscascinessssucesonsebibdpieciboisaeosennes 17, 1057, 1718, 1814 
SANCTION 


Withdrawl and denial of inspection service under Title I of the 
Federal Meat Inspection Act and the Poultry Products Act 
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